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PREDHOVOR

Pri nespornej blizkosti a spolo¢nych dejinach s dnesnou Ceskou repub-
likou sa na Slovensku stale opominaju prvky, ktoré maju Slovaci a Sloven-
sko spolo¢né s Madarskom, resp. s Uhorskom. Dévodom je zrejme najma
diametralne odli$ny pohlad na spolo¢né dejiny, ale i realita vzajomnych
vztahov v 20. storoci, ktoré sa niesli v akomsi duchu vzajomnych odplat za
krivdy. Prvotny impulz takéhoto vnimania slovensko-madarskych vzta-
hov predstavuje prva svetova vojna, ktora iba ¢iastocne vyriesila problém
sebaurcenia narodov strednej, juznej a vychodnej Eurdpy, a to v systéme
medzinarodnych zmluav, ktory nesie pomenovanie podla najvyznamnej-
$ej z nich — Versailleskej mierovej zmluvy s Nemeckom (1919). Versaillsky
systém najma prostrednictvom Trianonskej mierovej zmluvy z roku 1920
postavil vztahy Slovakov a Madarov na novy zaklad, vinimany najma z ma-
darskej strany dodnes problematicky. Dokazuje to aj stale pretrvavajuci
spor o vyklad ustanoveni tejto zmluvy.

Ambiciou predlozeného zbornika prispevkov je sprostredkovat na-
zory slovenskych ako aj madarskych akademikov a odbornikov z praxe,
ktoré boli prezentované na vedeckej online konferencii s ndzvom ,,Medzi
Trianonom a retribuciou - slovensko-madarské vztahy z pravneho pohla-
du, ktoru zorganizovala Pravnicka fakulta Trnavskej univerzity v Trna-
ve s financnou podporou Ministerstva zahrani¢nych veci a eurdpskych
zalezitosti Slovenskej republiky v diioch 21.-22. janudra 2021 pri prilezi-
tosti stého vyrocia ratifikdcie Trianonskej zmluvy ceskoslovenskym par-
lamentom. Forma elektronickej konferencie bola uprednostnena pred
prezen¢nou formou vzhladom na situaciu tykajucu sa $irenia ochorenia
COVID-19. Zamerom konferencie bolo vytvorit platformu na prediskuto-
vanie vSetkych naznacenych aspektov a niektorych z klacovych pravnych
otazok slovensko-madarskych vztahov, ¢i uz z pohladu vnutrostatneho
alebo medzinarodného, a to pritom $pecificky z pohladu pravnej analyzy
dobovych dokumentov a udalosti, ktoré boli v rovine historickej a polito-
logickej ¢asto neobjektivne interpretované a zneuzivané.

Prispevky, ktoré odzneli na konferencii mozno rozdelit do dvoch
sekcii, a to do sekcie medzindrodnopravnej a historicko-pravnej. V ram-
ci medzindrodnopravnej sekcie sa autori zamerali na komparaciu miero-
vych zmlav uzavretych po I. ako aj II. svetovej vojne s dorazom na miero-
vé zmluvy uzavreté s Madarskom z pohladu medzinarodného zmluvné-
ho prava. Historické Uhorsko, resp. Madarsko ako porazeny §tat stratilo
priblizne dve tretiny izemia a na nom zijuceho obyvatelstva v prospech
nastupnickych, susednych $tatov. To malo dopad nielen na $tatnu prislus-
nost dotknutych osob, ale aj na pravo narodnostnych mensin. Z tohto do-
vodu sa autori sustredili na analyzu Trianonskej zmluvy a jej ustanoveni



tykajucich sa Statnej prislu§nosti a s nou suvisiaceho prava volby. Systém
ochrany prav prislusnikov mensin Spolo¢nosti ndrodov sa formoval prave
na zaklade ustanoveni mierovych zmliv o ochrane narodnostnych men-
$in. Na zéklade skimania tohto systému mozno vyvodit zaver, Ze systém
zabezpecil solidny $tandard prav pre prislusnikov madarskej mensiny na
uzemi Slovenska, ktoré bolo v danom obdobi sti¢astou prvej Ceskosloven-
skej republiky, ale rovnako i urcity $tandard prav pre prislusnikov sloven-
skej mensiny na izemi Madarska. Zamerom konferencie vak bol pohlad
nielen na historicku regulaciu slovensko-madarskych vztahov, ale aj po-
ukdzanie na ich aktudlny stav, ktory suvisi so vstupom oboch $tatov do
Eurépskej inie a s ich koexistenciou v danom priestore. Vzdjomné vztahy
v urcitych oblastiach sa po vstupe do Eurdpskej tinie zacali riadit aj pra-
vom Eurdpskej tnie. Zaujimavym sa preto ¢rta tiez pohlad na otazky prav
narodnostnych mensin, aj s poukazom na slovensko-madarské vztahy, cez
optiku prava Eurépskej tinie. Neodmyslitelnou sti¢astou prava EU je pravo
ob¢anov EU na volny pohyb v ramci izemia jej ¢lenskych Statov. Priklad
z nedavnej histérie slovensko-madarskych vztahov postavil tuto pravnu
upravu do celkom nového svetla a otvoril otazku jej vztahu k medzinarod-
nopravnej uprave diplomatickych vztahov medzi §tatmi. Zaver tejto sekcie
patri analyze slovensko-madarskych vztahov v oblasti justi¢nej spolupra-
ce v civilnych veciach v ramci Eurépskej tnie, s dorazom na skiimanie
priestoru na uplatnenie dvojstrannej zmluvy o pravnej pomoci medzi Ma-
darskom a Slovenskom.

Historickopravna sekcia sa vo svojich prvych prispevkoch vracia
k problematike postavenia Slovakov v Uhorsku pred rokom 1918. Prispev-
ky zaoberajtce sa emigraciou Slovdkov z Uhorska, a to najmé do Spoje-
nych $tatov americkych, poukazuji na vplyv zahrani¢nych myslienok de-
mokracie a slobodného ndrodného vyvoja na formovanie slovenského po-
litického myslenia v 20. storo¢i. I napriek tomu, Ze napokon vysledok prvej
svetovej vojny priniesol pragmatické spojenie Slovdkov s Cechmi, prave
v emigrantskych kruhoch nadalej zila myslienka slovenskej samostatnosti,
ktord sa napokon naplno prejavila az v roku 1993.

Slovensky néarod totiz v podmienkach kontinentalnej Eurépy nebol
v roku 1918 este v takej pozicii, ktora by mu umoznovala realizovat plnu
suverenitu ako ndrodu a ndrodnému $tatu. V spojeni s ceskym elementom
videli Slovaci moznost vyhranenia sa a garancii samostatnosti proti histo-
rickému Uhorsku a Madarsku. Rozchod s madarskymi elitami byvalého
Uhorska vsak napriek tomu nebol jednoduchy ani bezbolestny - prejavilo
sa to uz pri vyhldseni Ceskoslovenska v roku 1918 a pri jeho vnutornej
konsolidacii, ale i medzinarodnopravne najma v rokoch 1919-1920 pri po-
tvrdzovani novych ahistorickych hranic Ceskoslovenska s Madarskom.
Historicka skasenost Slovakov sa vSak prejavovala i v naslednych obavach



z madarského revizionizmu, a dodnes sa u niektorych Slovakov prejavuje
v podobe prezivajucej ostrazitosti a citlivého vnimania ,,schvalnosti“ v po-
litike Madarska a jeho predstavitelov vo vztahu k Slovakom a Slovensku.

Aj postoj k spolo¢nej historickej minulosti je dodnes u tychto dvoch
narodov diametrélne odli$ny. Madarské elity po kratkej prestavke v roku
1918, kedy akceptovali myslienku rozchodu s monarchistickou minulos-
tou, Coskoro pod vedenim admirala Horthyho spravili oblik naspat k mys-
lienke historickej identity a kontinuity s historickym Uhorskom. Naopak,
Slovéci v Ceskoslovensku, ale aj v podmienkach dnesného samostatného
Slovenska, trvaji na tom, ze historické Uhorsko je minulostou, ku ktorému
by sa nemali hlasit ani Madari, ktori su tiez ,iba“ nastupnikmi zaniknutej
spolo¢nej monarchie.

Napriek tomuto slovenskému odmietaniu uhorského dedicstva slova-
mi aj skutkami v8ak rozchod s historickou minulostou nebol ani u Slo-
vakov po roku 1918 taky dosledny, ako by sa to mohlo javit z vyjadreni
pochddzajucich z odvetvi stavného a medzindrodného prava. V inych
odvetviach vnutrostatneho pravneho poriadku totiz byvalé uhorské pravo
stale prezivalo aj v podmienkach Ceskoslovenska a predstavovalo tak st4-
le zivé uhorské dedi¢stvo. Dokonca v niektorych odvetviach bolo byvalé
uhorské pravo otvorene povazované za modernejsie, nez byvalé rakuiske
pravo platné na uzemi ceskych krajin. Prikladom ndm moze byt najma
trestné pravo, ktoré bolo v Uhorsku liberalnejsie, a na ktorého zakladoch
stalo toto odvetvie prava na tizemi Slovenska az do roku 1950. Ba v urci-
tych oblastiach — najma spravneho trestania — ovplyviovalo podobu prava
na Slovensku dokonca az do dob fudovej demokracie a socializmu, kedy sa
aj vdaka proletarskemu internacionalizmu doc¢asne opustil doraz na ,,na-
cionalny“ aspekt vo vnuitro$tatnom prave aj v medzinarodnych vztahoch
stredovychodnej Eurépy.

Z konferen¢nych prispevkov vznikli dva zborniky, v tlacenej verzii
st vietky prispevky v anglickom jazyku a v online zborniku st prispevky
v jazykoch, v ktorych ich autori pévodne vyhotovili.

editori



MEDZINARODNE A EUROPSKE
PRAVNE PERSPEKTIVY
INTERNATIONAL AND

EUROPEAN LEGAL
PERSPECTIVES



KOMPARACIA MIEROVYCH ZMLUV V KONTEXTE
(CESKO)SLOVENSKO-MADARSKYCH VZTAHOV

doc. JUDr. Dagmar Lantajova, PhD.

Trnavskd univerzita v Trnave, Pravnicka fakulta, Katedra
medzinarodného prava a eurdpskeho prava, Slovensko

Abstrakt

Cielom prispevku je analyza mierovych zmliv uzavretych s Madar-
skom a s dal$imi Statmi po oboch svetovych vojnach z pohladu medzina-
rodného zmluvného prava a z hladiska pristupu vitaznych mocnosti k po-
razenym $tatom a ich spojencom.

Abstract

This paper analyzes the peace treaties concluded with Hungary and
other states after both World Wars from the perspective of international
treaty law and in terms of the approach taken by the victorious powers
toward the defeated states and their allies.

Klucové slova
medzinarodné pravo, Trianonska mierova zmluva, Versaillsky systém,
Slovensko, Madarsko, medzinarodné organizacie

Keywords

international law, Treaty of Trianon, Versailles system, Slovakia, Hun-
gary, international organizations

Uvod

Koniec komunistickych vlad v $tatoch strednej a vychodnej Eurdpy
nastal v roku 1989. Tento rok Nezna revolucia priniesla zmenu spolocen-
skych pomerov aj v Ceskoslovensku, nasledoval pad Zeleznej opony a vy-
manenie sa tychto $titov z podrucia Sovietskeho zvizu. Staty zacali bu-
dovat demokratickd spolo¢nost a pravny $tat, ktorého zakladom je vlada
prava, verejna moc je vykonavana v sulade s tistavou a zakonmi a ob¢anom
su garantované fudské préva a zakladné slobody. Pre Ceskoslovensko to
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bol zaciatok jeho konca. V roku 1992 sa po volbach do Federalneho zhro-
mazdenia vitazné strany nezhodli na dalom spolo¢nom smerovani a tak
sa zacali rozhovory o rozdeleni Ceskoslovenska, ktoré zaniklo 31. decem-
bra 1992. Prvého janudra 1993 vznikli dva nové $taty a to Ceskd republika
a Slovenska republika. Ceskoslovensko tak zaniklo kratko po 74. vyroci
svojho vzniku.

Oba nové staty sukcedovali do prav a zavizkov po zaniknutom Cesko-
slovensku. Slovensko sa stalo sukcesorom aj v spore o vodné dielo Gab¢i-
kovo-Nagymaros, ktory nakoniec na zaklade vzéjomnej dohody Slovensko
a Madarsko v roku 1993 predlozili Medzinarodnému sidnemu dvoru na
rozhodnutie. Tento spor poznacil aj vzajomné vztahy oboch $tatov, ktoré
sa snazili dostat ich na Standardnu troven aj rokovaniami o zdkladnej po-
litickej zmluve, ktort nakoniec podpisali premiéri oboch statov v Parizi
19. marca 1995'. Spor o Gab¢ikovo-Nagymaros rozhodol Medzindrodny
sidny dvor v roku 1997>. Vzdjomné vztahy sa znormalizovali, oba Staty sa
postupne stali ¢lenmi Rady Eurépy, OECD, NATO ¢i v roku 2004 ¢lenmi
Eurépskej unie. Ziskat clenstvo v poslednych dvoch menovanych organi-
zacidch bolo mozné iba v pripade, Ze oba $taty vyznavali rovnaké hodno-
ty, mali svoje spory urovnané a ich vzdjomné vztahy boli na §tandardnej
urovni. Dosiahnut takéto vztahy si vyziadalo nasadenie usilia kazdej stra-
ny. Pre lepsie objasnenie napatych vztahov je vhodné sa pozriet do mi-
nulosti, kam siahaji korene nie prave ukazkovych vzéjomnych vztahov
medzi Ceskoslovenskom a Madarskom. Je to najma obdobie po I. svetovej
vojne, kedy po rozpade Rakusko-Uhorska vzniklo viacero narodnych $ta-
tov, medzi nimi aj Ceskoslovensko. Vztah novovzniknutého $tatu a Ma-
darska ovplyvnila predovietkym Trianonska zmluva, ktorej sto rokov od
podpisu sme si pripomenuli 4. jina 2020° ako aj mierova zmluva s Madar-
skom uzavretd po II. svetovej vojne v ramci Parizskej mierovej konferencie
v roku 1947*. Obe zmluvy znamenali stratu uzemia pre Madarsko, pricom
zasadnou bola strata vyplyvajtca z Trianonskej zmluvy, ako aj odsun, resp.
vymena obyvatelstva a z nich vyplyvajica potreba riesit otdzku postave-
nia a prav narodnostnych mensin, ¢o byva vseobecne interpretované ako
dovody nevyhovujucich susedskych vztahov. Cielom tohto prispevku nie
je preto politicka analyza mierovych zmlav uzavretych s Madarskom ale

! Zmluva o dobrom susedstve a priatelskej spolupraci medzi Slovenskou republikou a

Madarskou republikou (Pariz, 19. marca 1995), publikovana v Zbierke zdkonov pod ¢.
115/1997 Z. z.

*  Gabcikovo-Nagymaros Project (Hungary/Slovakia), Judgment, IC] Reports 1997, p. 7

*  Mierova zmluva medzi mocnostami spojenymi a zdruzenymi a Madarskom (Trianon,
4. juna 1920), publikovana v Zbierke zdkonov pod ¢. 102/1922 Sb.

Mierova zmluva s Madarskom (Pariz, 10. februdra 1947), publikovand v Zbierke zéko-
nov pod ¢. 192/1947 Zb.
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analyza tychto zmlav ak aj zmlav s dal$imi statmi po oboch svetovych voj-
néach z pohladu medzindrodného zmluvného prava a z hladiska pristupu
vitaznych mocnosti k porazenym $tatom a ich spojencom. Mozno hladat aj
odpoved na otazku, ¢i ustanovenia Trianonskej zmluvy st pri¢inou dlho-
trvajacich napitych vztahov medzi Madarskom a Slovenskom.

1 Mierové zmluvy

Dohody Sstatov, znepriatelenych stran medzindrodného ozbrojeného
konfliktu, ktorych cielom je ukoncenie vojny resp. ozbrojeného konflik-
tu sa nazyvaju mierové zmluvy (Peace Treaty)’. Mierové zmluvy castokrat
okrem obnovenia mieru stanovovali aj novy politicky poriadok, ktorého
cielom bolo zabezpecit stabilitu vzagjomnych vztahov. Dékazom moze byt
aj jedna z najstarsie zachovanych pamiatok medzinarodného prava a to
spojenecka zmluva medzi egyptskym farabnom Ramessom II. a chetit-
skym kralom ChattusiliSom III. z roku 1273 pred. n.l, ktord svojim ob-
sahom moézeme povazovat za zmluvu mierovu®. Historicky v novoveku
boli mierové zmluvy dojednédvané na medzinarodnych kongresoch medzi
vitaznymi mocnostami a porazenou stranou a obsahovali ustanovenia,
ktorymi vyjadrovali svoju voIu zachovat dosiahnuty mier medzi stranami
zmluvy, ale aj ustanovenia upravujiice amnestiu a odpustenie, vzdjomné
prepustenie vojnovych zajatcov a restituciu do povodného vztahu. Tento
obsah mali zmluvy v obdobi od 16. do polovice 19. storocia a treba podo-
tknut, ze v ramci Eurdpy neriesili ani otazku legality vojny, ¢i opravnenost
pravnych narokov znepriatelenych stran.

V druhej polovici 19. storo¢ia sa v mierovych zmluvach objavuju
okrem vy$sie uvedenych ustanoveni aj represivne prvky, medzi ktoré patri-
la aj povinnost porazeného $tatu strpiet stratu svojho izemia napr. Zmluva
z Guadalupe Hidalgo - Zmluva o mieri, priatelstve, obmedzeniach a urov-
nani medzi USA a Mexickou republikou z 2. februara 18487, ktora ukoncila
vojnu medzi USA a Mexikom, ktoré bolo nitené prijat velmi tazké mierové
podmienky. USA na zdklade tejto zmluvy ziskali Gzemie Texasu severne
od rieky Rio Grande, Kalifornie a Nové Mexika®. Dalsim prikladom moze
byt Parizska mierovd zmluva z roku 1856 uzavreta po Krymskej vojne me-
dzi Ruskom a koaliciou tvorenou Spojenym kralovstvom Velkej Britédnie

5 KLEFFNER, J. K.: Peace Treaties. In RUDIGER, W. (ed.): The Max Planck encyclopedia
of public international law 8. Vol. 8 : [PA to SA], [Ist ed.]. - Oxford : Oxford University
Press, 2012. - XXV, 1138 p. - ISBN 978-0-19-929168-7, s.104-5

¢ PAUL, V.: Nejstarsi pamdtky mezindrodniho préva, 1. vyd. - Praha : Academia, 1996. -
305s. - ISBN 80-200-0308-8., s. 20

7 Ibid
8 VESELY, Z.: Smlouvy, pakty, dohody, Nakladatelstvi Epocha, Praha 2006, Druhé roz-
$irené vydanie, 288 s., ISBN 80-86328-95-3, 5.140-1
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a Irska, Francizskom, Sardiniou, Tureckom, Rakiskom a Pruskom. Tato
zmluva obsahovala ustanovenia tykajice sa dodrzania mieru, vratenia
dobytého resp. obsadeného uzemia, amnestie pre poddanych, vzdjomne;j
vymeny zajatcov, zakazu zasahovania do vnuatornych zalezitosti Ottoman-
skej riSe, roznych uzemnych rezimov (napr. neutralizécia Cierneho mora,
rezim na Dunaji) ¢i bezpecnosti®.

2 Mierova konferencia po 1. svetovej vojne.

Po uzavreti série primeri vitaznych mocnosti (USA, Velka Britania,
Francuzsko, Taliansko a Japonsko) s centralnymi mocnostami (Nemec-
kom, Rakusko-Uhorskom, Tureckom a Bulharskom), ¢im doslo k ukonce-
niu . svetovej vojny, sa pozornost sustredila do Pariza, kde sa v obdobi od
18. janudra 1919 do 16. janudra 1920 konala mierova konferencia, ktorej sa
zti¢astnilo 32 §tatov (27 $tatov, medzi nimi aj Ceskoslovensko a 5 britskych
dominif), medzi ktorymi boli velmoci (Staty so vSeobecnymi zaujmami),
zainteresované §taty (s obmedzenymi zdujmami), neutralne $taty a novo-
vznikajuce $taty. Na konferenc¢nych rokovaniach sa v podstate neztcastnili
zastupcovia vys$sie uvedenych porazenych $tatov, ¢o malo vplyv aj na ob-
sah rokovania ako aj samotnych mierovych zmlav, ktorych uzavretie bolo
vysledkom danej konferencie. Porazené mocnosti boli pozvané na konfe-
renciu postupne az pred podpisom zmluv, ked uz boli vitaznymi mocnos-
tami dohodnuté mierové podmienky obsiahnuté v zmluvach. Pit z viacero
uzavretych mierovych zmliv mézeme oznacit za hlavné a boli podpisané
s Nemeckom (Versaillska zmluva), ktorému sa oficialne pripisovala hlavna
vina za rozputanie vojny", Rakuskom (Saintgermainska zmluva)", Bul-
harskom (Neuillyskd zmluva)'?, Madarskom (Trianonska zmluva) a Tu-
reckom (Sévreskd zmluva). Zmluvy mali podobnt §trukturu, pricom vzo-
rovou zmluvou bola Versaillska zmluva. Vitazné mocnosti nemali jednot-
ny nazor na povojnové usporiadania a preto rokovania neboli jednoduché,
francuzsky premiér Georges Clemenceau to charakterizoval vyrokom:
»Je ovela Tahsie viest vojnu, ako zjednat mier.“ Na mierovej konferencii

®  ELGART, J.: Mezindrodni prdavo v systematickém poddni Fr. V. Liszta, Praha, Spolek
¢eskych pravniku ,,Vsehrd*, 267 s., 1906. s. 204-210

1 Mierova zmluva medzi mocnostami spojenymi a zdruzenymi a Nemeckom (Versail-
les, 28. jina 1919), publikovana v Zbierke zakonov pod ¢. 217/1921 Sb.

" Mierova zmluva medzi mocnostami spojenymi a zdruzenymi a Rakiskom (Saint-
-Germain-en-Leye, 10. septembra 1919), publikovana v Zbierke zdkonov pod ¢.
507/1921 Sb.

12 Mierova zmluva medzi mocnostami spojenymi a zdruzenymi a Bulharskom (Neuilly-
-sur-Seine, 27. novembra 1919), publikovana v Zbierke zdkonov pod ¢&. 274/1922 Sb.

3 Mierova zmluva medzi mocnostami spojenymi a zdruZenymi a Madarskom (Trianon,
4. juna 1920), publikovana v Zbierke zdkonov pod ¢. 102/1922 Sb.
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sa prvykrat zucastnili zastupcovia mocnosti z troch svetadielov Eurdpa,
Azia, Amerika) a rokovacim jazykom bola angli¢tina, pricom zmluvy boli
dojednané aj vo franctzitine. Ulohou zt&astnenych zastupcov bolo posu-
denie zodpovednosti $tatov, ktoré vojnu vyvolali a zaroven urcit pre nich
trest za spachané zlo¢iny." Mierové zmluvy dojednané a podpisané v ram-
ci konferencie polozili zéklad versaillského usporiadania Eurépy.

3 Mierova konferencia po II. svetovej vojne

Po ukonceni druhej svetovej vojny bola zvolana mierova konferencia
do Pariza, ktora sa konala od 29. jila 1946 do 15. oktdbra 1946 a jej hlavnym
cielom bolo dohodnut sa na zasadnych ustanoveniach mierovych zmluav,
ktoré mali byt uzavreté medzi vitaznymi $tatmi protihitlerovskej koalicie
a satelitmi Nemecka - Talianskom, Bulharskom, Madarskom, Finskom
a Rumunskom. Predchadzala jej Postupimska konferencia (17. jula - 2.
augusta 1945), na ktorej sa predstavitelia ,,Velkej trojky“ dohodli najma
na povojnovej sprave Nemecka, ktoré bolo rozdelené na $tyri okupacné
zony (a mala sa na jeho uzemi uskuto¢nit demilitarizacia, denacifikdcia,
demokratizacia a dekartelizacia), stanovili sa nové hranice niektorych $ta-
tov (napr. Ceskoslovensko stratilo Zakarpatska Ukrajinu') a dohodol sa
odsun 0s6b s nemeckou narodnostou z izemia Polska, Ceskoslovenska
a Madarska. Okupa¢né mocnosti mali moznost cerpat si vojnové reparacie
zo svojej okupacnej zony. Tieto a dalsie skuto¢nosti tvorili obsah Postu-
pimskej dohody, ktora bola podpisana formou komuniké a nemozno ju
preto povazovat za mierovi zmluvu v zmysle medzinarodného prava. Tie-
to otazky boli zmluvne upravené az v roku 1990 v tzv. Zmluve dva plus $ty-
ri, ktord bola uzavreta v sulade s medzinarodnym pravom a je povazovana
za rovnocennu s mierovou zmluvou'®. Na Parizskej mierovej konferencii sa
zucastnilo pat velmoci (stdli ¢lenovia Bezpecnostnej rady OSN) a dalsich
16 ¢lenskych $tatov OSN. Na konferencii platili zdsady rokovania Valného
zhromazdenia OSN, kde kazdy $tat mal jeden hlas, bolo mozné obmedzit
lehotu na vystapenie, pricom rokovania boli verejné. Na rozdiel od miero-

" JANCURA, V.: Pariz 1919: Mierotvorcovia sledovali viastné zaujmy, Pravda, 21.1.2019,
dostupné 10.1.2021 na https://zurnal.pravda.sk/neznama-historia/clanok/499004-pa-
riz-1919-mierotvorcovia-sledovali-vlastne-zaujmyv/

15 Zmluva medzi Ceskoslovenskou republikou a Zvizom sovietskych socialistickych re-
publik o Zakarpatskej Ukrajine, Protokol k zmluve (Moskva, 29. jina 1945), publiko-
vand v Zbierke zékonov pod ¢. 186/1946 Sb.

¢ Zmluva o kone¢nom usporiadani vo vztahu k Nemecku (Moskva, 12. september 1990),
ktort uzavreli Nemecka demokraticka republika, Spolkova republika Nemecko, Fran-
ctizsko, Spojené $taty americké, Spojené kralovstvo Velkej Britanie a Severného Irska
a Zvaz sovietskych socialistickych republik.

- VESELY, Z.: Smlouvy, pakty, dohody, Nakladatelstvi Epocha, Praha 2006, Druhé
roz$irené vydanie, 288 s., ISBN 80-86328-95-3, 5.94-5
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vej konferencie 1919-20 mali vSetci riadni Gcastnici mierovej konferencie
1946 rovnaké prava a neboli diskriminovani. Zastupcovia porazenych ako
aj spojeneckych $tatov nezastupenych na konferencii mohli byt vypocuti
na plenarnych schodzach a v niektorych komisiach, $taty pévodne nepria-
telské boli na konferenciu pozvané, aby predlozili svoje stanovisko, ale ne-
mali $tatat rovnopravnych tcastnikov konferencie a preto nemali pravo
vstupovat do jej rokovania. Okrem navrhov na zmenu mierovej zmluvy
a dodatkov mohli zucastnené ako aj porazené $taty predkladat svoje na-
vrhy a vysvetlenia, ktoré vyplyvali z rokovania”. Vysledkom konferencie
boli mierové zmluvy podpisané 10. februara 1947 s Talianskom'®, Bulhar-
skom®, Finskom?’, Rumunskom?' a Madarskom??. Mierov4 zmluva s Ne-
meckom uzavretd nebola.

4 Komparacia mierovych zmlav

Hlavnou ulohou mierovych zmlav je stricto sensu v prvom rade trvalé
ukoncenie vojnového stavu medzi jej zmluvnymi stranami - bojujicimi
§tatmi a nasledné obnovenie priatelskych vztahov medzi nimi.

Mierové zmluvy, ktoré boli uzavreté po I. svetovej vojne v ramci Pa-
rizskej mierovej konferencie v rokoch 1919 az 1920, mali svoju $pecialnu
$truktdru. Prvé ustanovenia tvoril Pakt Spolo¢nosti narodov, zakladajtca
listina novej medzindrodnej medzivladne organizacie Spolo¢nosti naro-
dov. Pakt bol prirodzenou st¢astou mierovych zmlav uzavretych po skon-
¢eni L. svetovej vojny s Nemeckom, Rakiskom, Madarskom, Bulharskom
a Tureckom. Nasledne stucastou tychto zmlav boli aj ustanovenia tykajuce
sa zalozenia Medzindrodnej organizacie prace (Ustava MOP), ktoré boli
zaradené ako predposledna ¢ast zmlav. To uz neplati pri Charte OSN pod-
pisanej 26. juna 1945, ktora je samostatnou zmluvou, zakladajicou listinou
Organizdcie Spojenych narodov a nebola po II. svetovej vojne zaradend do
mierovych zmliv v tom ¢ase uzavretych. Mohlo to spdsobit viacero fakto-
rov, jednym z nich mohla byt skuto¢nost, ze Charta nebola dojednana na
mierovej konferencii po ukonéeni vojny, ale uz pred jej konanim. Dalsim
dévodom bola zrejme skuto¢nost, Ze po II. svetovej vojne sice bola zvola-
na mierova konferencia, no nebola na nej dojednand komplexna mierova

17 SUTAJ, S.: Parizska mierovd konferencia 1946 a mierovd zmluva s Madarskom, Uni-

versum.EU, s.r.0., PreSov, 2014, 403 s. ISBN 978-80-89046-85-0 s. 149-153, dostupné
10.1.2021 na http://www.svusav.sk/data/uploads/publikacie/2015-sutaj-parizska-kon-
ferencia-1946.pdf

'8 Publikovana v Zbierke zakonov pod ¢. 5/1948 Sb.

¥ Publikovana v Zbierke zakonov pod ¢. 207/1947 Sb.
2 Publikovana v Zbierke zakonov pod ¢. 208/1947 Sb.
21 Publikovana v Zbierke zdkonov pod ¢. 209/1947 Sb.
22 Publikovana v Zbierke zdkonov pod ¢. 192/1947 Sb.
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zmluva tak, ako tomu bolo na konferencii vo Versailles a nebola dojednana
mierova zmluva s Nemeckom ako s hlavnym agresorom - strojcom voj-
nového konfliktu®, ale iba s jeho satelitmi, medzi ktoré patrilo Taliansko,
Rumunsko, Madarsko, Bulharsko a Finsko. Za najdolezitejsi dovod mozno
asi oznacit skuto¢nost, ze vitazné mocnosti sa zriekli principu versaillskej
kontinuity a odmietli sa odvolavat v texte zmliv na mierové usporiada-
nie po prvej svetovej vojne. Tento postoj zrejme vychadzal aj zo sklamania
mocnosti, ze Spolo¢nost narodov ako organizacia s cielom chranit mier a
bezpecnost zlyhala a II. svetova vojna bola toho dokazom. Napriek tymto
postojom mierové zmluvy z roku 1947 fakticky v mnohych sférach potvr-
dzovali stav nastoleny po roku 1918*. V preambulach mierovych zmlav
najdeme aj ich spojitost s Chartou OSN a to vyjadrenim, Ze mocnosti jed-
nali v mene v$etkych Spojenych narodov so $tatmi, s ktorymi boli vo vojne
a uzavretie predmetnych mierovych zmlav im umozni podporit ziadosti
tychto $tatov o ich prijatie za ¢lena Spojenych narodov. V rdmci $truktary
je v mierovych zmluvach uzavretych po I. svetovej vojne osobitostou zara-
denie priloh, ktoré nasleduju ihned po ustanoveniach, ktorych sa tykaju.
To uz neplati pri zmluvach uzavretych po II. svetovej vojne, kde st prilohy
zaradené z dne$ného pohladu standardne na konci zmluvy.

Mierové zmluvy uzavreté po I. svetovej vojne neobsahovali na rozdiel
od dovtedy uzavretych mierovych zmlav ani véeobecnt mierovu klauzulu,
ako tomu bolo zvykom od neskorého stredoveku. Zaroven bolo zvykom,
ze porazeny $tat musel finan¢ne od$kodnit vitaza vojny za jeho vojnové na-
klady a sposobené $kody. Tieto kompenzdacie mali svoj pravny zaklad v ius
victoriae ako sucast koristi vitaza a nesuviseli s priznanim viny porazenej
strany ako tomu bolo v mierovych zmluvach po oboch svetovych vojnach.
Mierové zmluvy po I. svetovej vojne s vynimkou Sévreskej zmluvy ulozili
porazenym mocnostiam povinnost odskodnenia aj za vojnové $kody, ktoré
utrpelo civilné obyvatelstvo, ale s vynimkou Belgicka nebolo pozadované
odskodné za vojnové naklady vitaznych Statov.>

Mierové zmluvy po oboch svetovych vojnach boli odli$né od dovte-
dy uzatvaranych mierovych zmlav a s tym stvisiacich izemnych zmien
v ramci Eurdpy aj z dovodu, Ze ich zasadne uzavierali eurépske mocnosti.
Mierové zmluvy po oboch svetovych vojnach viak boli uzavreté aj za pri-

»  SCHEU, H. CH.: Pafizské mirové smlouvy v kontextu mezindrodniho prdva, Acta Uni-
versitates Carolinae - Iuridica 1, Praha, 2013 5.299-310, (s.301)

2 Konferencia, ktora ukonc¢ila druhu svetovi vojnu, rozhovor s prof. Stefanom §utaj0m,

https://historyweb.dennikn.sk/clanky/detail/konferencia-ktora-ukoncila-druhu-sve-
tovu-vojnu 19.01.2021

» LASAFFER, R., VAN DER LINDEN, M.: Peace Treaties after World War I, In RUDI-
GER, W. (ed.): The Max Planck encyclopedia of public international law 8. Vol. 8 : [PA
to SA], [Ist ed.]. - Oxford : Oxford University Press, 2012. - XXV, 1138 p. - ISBN 978-
0-19-929168-7, 5.122
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tomnosti mimoeurépskych mocnosti, z ¢oho vyplyva, zZe mier v Eurépe
prestava byt len otdzkou regiondlnou, ale stava sa otazkou univerzalnou.
Na neskor uzavretych mierovych zmluvach uz va¢sinou participovali me-
dzindrodné organizdcie, koncom 20. storocia je to najmi Bezpecnostna
rada OSN*.

Mierové zmluvy maju este jednu vyraznu osobitost na rozdiel od $tan-
dardnych medzinarodnych zmlav. Spociva v tom, Ze tieto zmluvy uzatva-
raju bojujuce strany, ¢ize vitazi a porazeni, z ¢oho vyplyva, Ze nie vietky
ustanovenia zodpovedaju voli oboch stran. Je to strana vitazna, ktord ma
z danej zmluvy viac benefitov, t.j. v mierovych zmluvach nie st prava a po-
vinnosti zmluvnych stran recipro¢ne upravené a ich miera konsenzuality
je minimalna. Zaroven treba zdoraznit, Ze dané zmluvy s uzavreté na
jednej strane ,,koaliciou® Statov, vitaznych mocnosti a ich spojencov a na
strane druhej s kazdym porazenym $tatom osobitne. A tu je potrebné upo-
zornit na myslienky sira G.G. Fitzmaurica, ktorého $tadia ,,The Juridical
Clauses of the Peace Treaties“” je povazovana za najrozsiahlej$iu a najdo-
slednejsiu analyzu mierovych zmluav, v ktorej upozornuje na skuto¢nost,
ze mierové zmluvy boli porazenej strane v podstate ,vnitené® a preto je
potrebné sa zamysliet, ¢i ich mozno povazovat za platné v ramci medzi-
narodného prava. Pri uzavierani mierovych zmlav po II. svetovej vojne
(aj v sulade ustanovenim ¢l. 2 ods. 4 Charty OSN) nebolo mozné pouzit
hrozbu silou alebo pouzitie sily, pretoze by sa stali neplatnymi ex tunc.
Politicky natlak sa vsak nepovazoval za okolnost vyvolavajicu neplatnost
zmluvy, i ked hranica medzi takymto legitimnym natlakom a hrozbou sily
je velmi krehkad. Fitzmaurice taktiez tvrdil, Ze porazena strana mala na vy-
ber medzi vyhodnej$ou situdciou - podpisom mierovej zmluvy a situaciou
bez mierovej zmluvy. Vzhladom na tieto okolnosti je preto povazovana
mierovd zmluva za platnd. V sucasnosti, ked je zakdzana agresia voci iné-
mu subjektu medzinarodného prava, ak by sa vitazom vojnového konflik-
tu stal agresor, nim navrhnuta a nasledne dotknutymi stranami podpisana
zmluva by sa nepovazovala za platni. Mozno suhlasit s tvrdenim, Ze agre-
sia je protipravny akt, z ktorého nemoézu agresorovi vyplyvat Ziadne prava.
Platnou by bola zmluva, ktort by navrhla a uzavrela vitazna strana - obet
agresie so svojim agresorom.”

Vo vztahu k podpisu a nadobudnutiu platnosti mierovych zmluav je
zaujimava kompardcia medzi mierovymi zmluvami uzavretymi po L. a IL
svetovej vojne. Kym pri zmluvach uzavretych po I. svetovej vojne sa nado-

2 SCHEU, H. CH.: Pafizské mirové smlouvy v kontextu mezindrodniho prdava, Acta Uni-
versitates Carolinae - Iuridica 1, Praha, 2013 5.299-310, (s.301)

¥ Recueil des Cours, Haagska akadémia medzindrodného prava, 1948

2 SCHEU, H. CH.: Pafizské mirové smlouvy v kontextu mezinarodniho prava, Acta
Universitates Carolinae - Iuridica 1, Praha, 2013 5.299-310, (5.303)
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budnutie platnosti odvija od uloZenia ratifika¢nych listin troch mocnosti
a §tatu, s ktorym tieto mocnosti zmluvu uzavreli, pri zmluvach uzavretych
po II. svetovej vojne to bolo zlozitejsie. Zaverecné ustanovenia stanovova-
li, Ze dana mierova zmluva bude ratifikovana mocnostami aj konkrétnym
$tatom, s ktorym bola uzavreta (porazena strana). Zmluva vsak nadobudla
platnost ulozenim ratifika¢nych listin Zvazu sovietskych socialistickych
republik, Spojeného kréalovstva Velkej Britanie a Severného Irska a Spoje-
nych $tatov americkych u depozitara - vlady ZSSR (pri zmluve mocnos-
ti s Talianskom bolo potrebné ulozenie ratifika¢nej listiny aj Francuzska,
pricom Francuzsko bolo zaroven aj depozitdrom mierovej zmluvy s Ta-
lianskom, pri Finsku sa vyzadovali na nadobudnutie platnosti zmluvy len
ratifikac¢né listiny ZSSR a Velkej Britanie). Pre mocnost, ktord neskor ulo-
zila ratifikac¢né listiny nadobudla tato zmluva platnost diiom ich ulozenia
u depozitdra. Zmluva nestanovuje, Ze by mala ratifika¢nu listinu predlozit
aj porazend strana a az odo dna jej uloZenia by zmluva nadobudla platnost.
Mierova zmluva teda nadobudla platnost po ulozeni ratifika¢nych listin
vitaznych mocnosti a tymto dilom sa zaroven stala platnou aj pre poraze-
nu stranu, bez ohladu na to, ¢&i tato strana zmluvu ratifikovala alebo nie.
Urc¢ite sa da sahlasit s Fitzmauricom, Ze mierov zmluvu, ktora by nebola
zavdzna pre porazenu stranu nemd zmysel uzatvarat. Tu mozno polemi-
zovat, pre¢o potom zmluva hovori o ratifikdcii zo strany porazenej strany,
najmé ak Madarsko a Rumunsko svoje zmluvy neratifikovali, pretoZe ra-
tifikaciu povazovali za ¢isto deklaratérny akt®. Napriek tejto skutocnosti
platnost predmetnych mierovych zmlav nie je spochybnovand a zmluvné
strany ich povazuju za zavazné. Tu je opat mozné suhlasit s Fitzmauricom
a nim navrhnutym vykladom, podla ktorého porazenému $tatu vznikaju
povinnosti uz na zaklade samotného podpisu mierovej zmluvy*. Zmluvy
boli podpisané osobami, ktoré boli na to riadne splnomocnené (vid za-
vere¢na klauzula mierovych zmlav z roku 1947; pri mierovych zmluvach
uzavretych po L. svetovej vojne vid aj zaver preambuly) a aj podpis zmluvy
je jednym zo spdsobov, ktorym zmluvna strana vyjadruje svoju volu byt
zmluvou viazana. Jednou z moznosti je, Ze zaradenie ustanovenia o ratifi-
kacii mierovej zmluvy porazenou stranou mozno chépat aj ako ustanove-
nie, ktorého cielom bolo naplnit jej vnuatrostatny schvalovaci proces a tym
po formalnej stranke splnit vsetky obvyklé procesy potrebné na nadobud-
nutie platnosti takéhoto druhu medzinarodnej zmluvy.

#  Bulharsko, Finsko a Taliansko zmluvy ratifikovali, i ked v Talianskom parlamente
bola diskusia vemi burliva, pozri blizsie PUTTKAMER, E. von: Peace Treaties of 1947.
In Encyclopedia of Public International Law, Vol. III, 1997, s. 953-960, 954.

% SCHEU, H. CH.: Pafizské mirové smlouvy v kontextu mezinarodniho prava, Acta
Universitates Carolinae — Iuridica 1, Praha, 2013 5.299-310, (s.309)
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Z obsahového hladiska mierové zmluvy obsahovali okrem uz vyssie
uvedenych znakov aj ustanovenia, ktoré rozlidovali agresora a jeho obete
a zaroven ustanovovali medzinarodnopravnu zodpovednost agresora (¢l.
231 Versaillskej zmluvy). Medzi dalsie typické klauzuly, ktoré obsahuju
mierové zmluvy zaradujeme teritoridlne, politické, vojenské, ekonomicko-
-finan¢né a obchodné. Mierové zmluvy po prvej svetovej vojne mali $irsi
teritoridlny zaber. Parizske rokovanie v roku 1946 a mierové zmluvy pod-
pisané v roku 1947 v3ak tvoria aj v sic¢asnosti zdklad teritoridlnej stability
eurdpskych aj stredoeurépskych krajin.

4.1 Komparacia mierovych zmlav uzavretych po I. svetovej vojne

Na mierovej konferencii v Parizi v roku 1919 priprava a negocidcie tex-
tu Versaillskej zmluvy, ktora sa stala modelovou pre ostatné mierové zmlu-
vy, trvali $tyri mesiace a nasledne bol navrh zmluvy predlozeny nemecke;
strane, ktora mala na prestudovanie a reakciu 15 dni. Podobna schéma
pripravy textu bola pouzita aj pri ostatnych mierovych zmluvach vrata-
ne Trianonskej zmluvy. Pri rokovaniach s Gstrednymi mocnostami tvorili
spojenecké a pridruzené mocnosti jednotny front. Napriek tomu, ze od
16. storocia bolo zvykom, Ze bojujtce strany zahrnuli svojich spojencov a
pomocnikov do svojich mierovych zmluav, vitazné mocnosti to na Pariz-
skej mierovej konferencii porazenym §tatom neumoznili a tie boli nttené
uzavriet mier so svojimi byvalymi nepriatelmi osobitne. Aj ked sa v mi-
nulosti pravne dosledky doloziek o zacleneni spojencov a pomocnikov do
mierovych zmliv mohli lisit, boli politicky dolezité, pretoze branili tomu,
aby spojenci alebo pomocnici porazenej mocnosti Celili pomste byvalého
nepriatela po dosiahnuti separatneho mieru?®.

Mierové zmluvy uzavreté po I. svetovej vojne maju rovnaku struktaru
a obsahuju vela identickych alebo podobnych ustanoveni. Skladaju sa mi-
nimalne z trindstich ¢asti (Versaillska zmluva z 15 ¢asti), pricom prva cast
obsahuje 26 ¢lankov, ktoré tvoria Pakt Spolo¢nosti narodov a Prilohy s vy-
menovanim zakladajucich ¢lenov tejto spolo¢nosti, ktori podpisali miero-
vt zmluvu (medzi nimi aj Ceskoslovensko), §tatov, ktoré boli pozvané, aby
pristapili k Paktu a s menom prvého generalneho tajomnika. Druha cast
sa tyka hranic Nemecka s Belgickom, Luxemburskom, Francuzskom, Svaj-
¢arskom, Rakuskom, Ceskoslovenskom, Polskom a Ddnskom a tretia Cast
obsahuje politické teritoridlne klauzuly tykajice sa izemi, ktoré Nemecko
postupilo svojim susedom (okrem Svajciarska) a Rusku a vykonu $tétnej
moci nad danymi izemiami. V tejto casti je rieSend aj otazka $tdtnej pris-

' LASAFFER, R., VAN DER LINDEN, M.: Peace Treaties after World War I, In RUDI-
GER, W. (ed.): The Max Planck encyclopedia of public international law 8. Vol. 8 : [PA
to SA], [Ist ed.]. - Oxford : Oxford University Press, 2012. - XXV, 1138 p. - ISBN 978-
0-19-929168-7, s.121
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lugnosti ob¢anov Nemecka na postiipenych tzemiach. Stvrtd cast sa tyka
prav a zaujmov Nemecka mimo jeho uzemia v Eurépe (Cina, Libéria, Ma-
roko, Egypt, Turecko, Bulharsko, provincia Santun), pricom Nemecko sa
vzdalo svojich zamorskych dfZzav v prospech Celnych mocnosti spojenych
a zdruzenych. Piata cast obsahuje klauzuly vojenské, namorné a vzducho-
plavecké a Sirokosiahle restrikcie v danych oblastiach resp. povoleny stav
a pocetnost jednotlivych armadnych stabov (obmedzenie ozbrojenych sil
na 100 000 muzov ako aj poc¢tu delostrelectva, tankov, lietadiel a ponoriek
lodi), Siesta cast upravuje otazky vojnovych zajatcov a ich navratu do do-
mova a starostlivosti o hroby padlych vojakov tak zo strany vlidy Nemec-
ka, ako aj vlad mocnosti spojenych a zdruzenych. Siedma cast obsahuje
trestné ustanovenia, ktorymi mocnosti spojené a zdruzené vzniesli ¢lan-
kom ¢. 227 verejnu zalobu na Viliama II., nemeckého cisara a pruského
krala, za najhrubsie porusenie zdsad medzinarodnej mravnosti a posvit-
nej autority zmldv. Cisar mal byt sideny osobitnym medzindrodnym tri-
bundlom, ale uchylil sa do exilu v Holandsku, ktoré ho na sidne konanie
nevydalo. Zaroven Nemecko dalo stihlas mocnostiam spojenym a zdru-
zenym, aby sudili osoby obzalované z ¢inov proti zakonom a zvykom voj-
novym. Cast 6sma sa venuje ndhrade $kod, pricom Nemecko uznalo svo-
ju zodpovednost za vSetky straty a $kody, ktoré utrpeli mocnosti spojené
a zdruzené a ich $tatni prisludnici pocas vojny s nim a jeho spojencami.
Otédzku nahrady $kody v prospech vitaza vojnového konfliktu** nachadza-
me v ¢l. 231. Celkova suma ndhrady $kody nebola v zmluve uvedena, ¢l.
235 urcil, ze Nemecko zaplati preddavok dvadsat miliard mariek dovtedy,
kym reparacna komisia urci kone¢nt vysku ndhrady. Deviata ¢ast obsahu-
je finan¢né klauzuly tykajiice sa najmi reparacii a desiata ¢ast hospodar-
ske klauzuly, ktorych cielom bola uprava buducich ekonomickych vztahov
napr. v oblasti obchodnej, rybolovu, plavby, nekalej sutaze, dlhom, majet-
kovym pravam ¢i zmluvnej zakladne Nemecka. Jedenasta cast zmluvy je
venovand vzduchoplavbe a dvanasta pristavom, vodnym cestam (vyhla-
senie riek Labe, Vltava, Odra, Neman a Dunaj za medzinarodné - ¢l. 331,
prendjom pristavov v Hamburgu a Stetine Ceskoslovensku na 99 rokov zo
strany Nemecka - ¢l. 363) a Zelezniciam. Trindstu ¢ast tvori Ustava Medzi-
nérodnej organizicie prace (¢l. 387 - 427). Strnasta ¢ast obsahuje zaruky
vykondvania mierovej zmluvy zo strany Nemecka, na ktoré budu dohlia-
dat vojskd mocnosti spojenych a zdruzenych v obdobi 15 rokov od nado-
budnutia platnosti zmluvy. Zavere¢na patnasta ¢ast zmluvy sa tyka rozlic-
nych klauzul vratane zavere¢nych ustanoveni zmluvy. Versaillskd mierova
zmluva ma celkovo 440 ¢lankov.

32 SCHEU, H. CH.: Pafizské mirové smlouvy v kontextu mezinarodniho prava, Acta
Universitates Carolinae — Iuridica 1, Praha, 2013 5.299-310, (s.300)
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Struktira mierovej zmluvy s Rakdskom je takmer totoznd s miero-
vou zmluvou s Nemeckom, ma len o jednu ¢ast menej (chyba cast tyka-
juca sa zaruk vykonania mierovej zmluvy, pri zmluve s Nemeckom je to
XIV. ¢ast), pricom celkovo ma 381 ¢lankov. V ramci druhej ¢asti st okrem
inych $tétov stanovené aj hranice s Ceskoslovenskom v rdmci ¢l. 27 ods. 6.
V tretej casti (Politické klauzuly eurdpske) sa Rakusko vzdava casti svoj-
ho uzemia v prospech Talianska, Srbsko-chorvétsko-slovinského $tatu,
Ceskoslovenska, Rumunska, zdroven akceptuje izemné zmeny vo vztahu
k Belgicku, Luxembursku, Slesvicku, Turecku, Bulharsku a Rusku, zavi-
zuje sa k ochrane mensin a zarucuje obyvatelom niektoré zo zakladnych
Tudskych prav (ochrana Zivota, slobody bez ohladu na ich povod, Statne
ob¢ianstvo, jazyk, rasu alebo ndbozenstvo, sloboda vyznania, $taitnym
ob¢anom rovnaké obcianske a politické prava bez rozdielu). Zaroven sa
v tejto Casti riesi aj otazka udelovania Statneho obcianstva tak na tzemi
Rakuska, ako aj na postupenych tzemiach. Vo $tvrtej casti sa Rakusko
vzdava svojich prav, pravnych narokov a vysad vo vztahu k vSetkym svoj-
im izemiam mimo Eurépy, ktoré prindlezali Rakisko-Uhorsku alebo jeho
spojencom (Maroko, Egypt, Siam, Cina). Piata ¢ast obsahuje klauzulu po-
volujicu 30 000 muzov v armade a obmedzenia poctu armadnej vystroje.
Otdzku nahrady $kody riesi 6sma cast, ¢l. 177, ktorym Rakusko uznalo
zodpovednost svoju a svojich spojencov za vetky straty a $kody sposobené
pocas vojnového konfliktu. Presna vyska nahrady skody v zmluve urcena
nebola, to bolo tlohou repara¢nej komisie. Zmluva v ¢l. 179 stanovila, Ze
suma, ktort ma zaplatit Rakuisko sa bude odvijat od schopnosti Nemec-
ka zaplatit saldo, ktoré ur¢i repara¢na komisia. Zmluva vo svojom ¢l. 88
ustanovuje aj povinnost akceptovat nezavislost Rakuska zo strany ostat-
nych $tatov (Rada Spolo¢nosti narodov to moze svojim sithlasom zmenit),
pricom sa Rakusko nemdze spojit s inou mocnostou pre prijatim za clena
Spolo¢nosti narodov. Toto ustanovenie ma aj Versaillska mierova zmluva
v ¢l. 80. Takéto ustanovenie ale vo vztahu k Madarsku obsahuje aj Tria-
nonska zmluva vo svojom ¢l. 73

Mierova zmluva s Bulharskom ma 296 ¢lankov a v porovnani so zmlu-
vou s Nemeckom o dve ¢asti menej. Chybaju casti, ktoré by sa venovali
zaujmom mimo Bulharska a zdrukdm vykonania zmluvy (Cast IV. a ¢ast
XIV. zmluvy s Nemeckom). Vo vztahu k riekam riedi tak ako aj zmluva
s Rakuskom iba otazky suvisiace s rieckou Dunaj. V druhej casti zmluvy sa
urcili hranice Bulharska so Srbsko-chorvatsko-slovinskym $tatom, Gréc-
kom, Rumunskom a s izemim, ktoré pozadovali mocnosti spojené a zdru-
zené a tretia Cast (Politické klauzuly) obsahuje vzdanie sa urcitej ¢asti uze-
mia v prospech Srbsko-chorvatsko-slovinského $tatu, Grécka, Turecka.
Uprava ochrany mensin vratane otdzky $tatneho obcianstva je sucastou
$tvrtého oddielu (¢l. 49 a nasl.). V ramci povolenia maximalneho poctu
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vojakov sa pre Bulharsko stanovila hranica 20 000 vojakov vratane dos-
tojnikov (¢l. 66). Bulharsko v ¢l. 121 uznalo, Ze pridanim sa k to¢nej voj-
ne je spoluzodpovedné za straty a obete spdsobené vojnovym konfliktom
a preto je povinné pristtpit k nahrade $kody. Vzhladom na to, Ze mocnosti
spojené a zdruzené uznali, Ze Bulharsko nedisponuje dostato¢nymi zdroj-
mi, aby zaplatilo celt ¢iastku, bola mu stanovend dlzna suma vo vyske dve
miliardy a dvestopitdesiat milionov frankov v zlate.

Trianonska mierova zmluva s Madarskom ma $trnast casti (v porov-
nani so zmluvou s Nemeckom absentuje ¢ast tykajuca sa zaruk vykona-
vania mierovej zmluvy) a 363 ¢lankov. Druha cast urcuje hranice Madar-
ska s Rakuskom, Srbsko-chorvatsko-slovinskym $tatom, Rumunskom
a Ceskoslovenskom. Tretia ¢ast obsahujtca politické klauzuly eurépske
stanovuje, Ze Madarsko sa vzdava svojich prav a pravnych titulov na Rje-
ku a vo vztahu k Gzemiu postupenému v prospech Talianska, Srbsko-
-chorvatsko-slovinského $tatu, Rumunska, Ceskoslovenska (¢l. 48 az 52)
a Rakuska. Ochrana mensin je riesend v ramci Siesteho oddielu a $tatne
ob¢ianstvo siedmym oddielom danej kapitoly. Vo Stvrtej ¢asti tejto zmluvy
sa Madarsko tak, ako aj vo Versaillskej zmluve Nemecko, vzdalo svojich
zémorskych dfzav (Maroko, Egypt, Siam, Cina)v prospech Celnych moc-
nosti spojenych a zdruzenych. Piata ¢ast podobne ako Versaillskd zmluva
obsahuje vojenské, naimorné a vzduchoplavecké klauzuly, pricom hrani-
ca na pocet ¢lenov armédy bola stanovend na 35 000 osob. Siesta cast sa
tyka vojnovych zajatcov a hrobov padlych vojakov a ndmornikov. Siedmou
¢astou dava Madarsko suhlas mocnosti spojené a zdruzené postavili pred
svoje sudy obzalovanych z ¢inov proti vojnovym zdkonom a zvykom. Na-
hrada $kody je rieSend v 6smej Casti a je totoznd s upravou ndhrady $kody
v zmluve s Rakuskom, presnd ¢iastka ani v tejto zmluve nebola stanovena,
to bolo ulohou reparac¢nej komisie. Deviata ¢ast upravuje najma reparacie
a desiata cast upravu buducich ekonomickych vztahov v réznych oblas-
tiach, podobne ako je to stanovené v zmluvach s Nemeckom a Rakuskom.
Jedendsta ¢ast zmluvy sa venuje vzduchoplavbe a dvanasta pristavom, vod-
nym cestam a Zelezniciam, pri¢om tak ako zmluva s Raktuskom obsahu-
je ustanovenia o Dunaji. Trindsta cast je tvorend Ustavou Medzindrodnej
organizacie prace (cl. 315 - 355). Posledna $trnasta cast obsahuje rozli¢né
ustanovenia.

Sévreska mierovd zmluva mala 13 casti a 433 ¢lankov. Turecko prislo
na zdklade zmluvy takmer o 4/5 svojho izemia. Druha ¢ast zmluvy sa za-
oberala hranicami Turecka v Eurépe ako aj v Azii a to s Gréckom, Syriou,
Mezopotamiou, v ramci Cierneho a Marmarského mora. Tretia ¢ast usta-
novovala okrem iného slobodnt plavbu izinami v ¢ase mieru aj vojny pre
obchodné aj vojnové plavidld i lietadld bez rozdielu vlajky. UZiny boli zve-
rené pod spravu Spolo¢nosti ndrodov. Sucastou boli aj ustanovenia tykaju-
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ce sa uzemli, ktoré Turecko postupilo na zaklade ustanoveni zmluvy (mesto
Smyrna (Izmir), Kurdistan, Grécko, Arménsko, Syrie, Mezopotamia ¢i
Palestina, Egypt, Sudan, Cyprus, Maroko, Tunis). Nemozno opomenut
ustanovenia o §tdtnom obcianstve. Stvrtd ¢ast sa venovala ochrane men-
$in, kde sa Turecko zaviazalo, ze zabezpeci tiplnti ochranu Zivota a slobody
véetkym obyvatelom bez rozdielu narodnosti, jazyka, rasy alebo nabozen-
stva. Piata cast obsahovala klauzuly vojenské, namorné a vzduchoplavecké
a restrikcie v danych oblastiach resp. povoleny stav a pocetnost jednotli-
vych armadnych $tabov (obmedzenie ozbrojenych sil na 50 000 muzov),
$iesta Cast upravuje otazky vojnovych zajatcov a ich navratu do domova
a starostlivosti o hroby padlych vojakov. V 6smej ¢asti Turecko uznalo svo-
juzodpovednost za skody spdsobené vojnou, no mocnosti uznali, Ze zdroje
Turecka sa vyrazne zmensili a nestacia na nahradu $kody a preto sa vzdali
narokov na nahradu skody. Ostatné casti su svojim charakterom podobné
ustanoveniam ostatnych mierovych zmlav. Sévreska zmluva bola zo stra-
ny Turecka napokon odmietnutd, turecky parlament ju neratifikoval a na-
sledne ju anulovali. V roku 1923 bola nahradena Lausannskou zmluvou.

4.2 Komparacia mierovych zmlav uzavretych po II. svetovej vojne

V aprili 1946 sa zacalo rokovanie Rady ministrov zahrani¢nych veci,
ktorych tlohou bola priprava navrhu textov mierovych zmliv a mierovej
konferencie. Navrhy textov zmluv boli pripravované ako univerzéalne a po-
uzitelné pre vsetky porazené $taty. Najskor bol pripraveny navrh zmluvy
s Talianskom, ktorad sa stala vzorovou pre ostatné navrhy zmlav. Boli vzdy
pripravené dva varianty, prvy obsahoval navrh tej casti textu, ktora bola
$pecificka pre konkrétny $tat a druhy odkazoval na totozné ¢lanky zmlav
s inymi §tatmi. Po pripomienkach bol pripraveny kone¢ny navrh zmluvy?®.

Koncept mierovych zmlav z ideového hladiska vychadzal z tizby zdo-
raznit politické a pravne principy OSN, potrebu demokratizacie poraze-
nych krajin a presadzovania zakladnych ludskych prava a slobod ako aj za-
kaz obnovenia fasistickych a militaristickych hnuti. Na ustanovenia tyka-
juce sa vojnovych zlo¢inov vidno vplyv norimberskych principov. Struk-
tara zmlav bola velmi podobnd mierovym zmluvam z Versaillskeho sys-
tému. Preambula zmluvy s Talianskom poukazala na jeho zodpovednost
za agresiu po boku Nemecka a Japonska a nasledne na uzavretie primeria
v septembri 1943 a ucast na vojne proti Nemecku**. Zmluva s Talianskom

33 SUTAJ, S.: Parizska mierovd konferencia 1946 a mierovd zmluva s Madarskom, Uni-
versum.EU, s.r.o., PreSov, 2014, 403 s. ISBN 978-80-89046-85-0 s. 136-7, dostupné
10.1.2021 na http://www.svusav.sk/data/uploads/publikacie/2015-sutaj-parizska-kon-
ferencia-1946.pdf,

3 PUTTKAMER, E. von: Peace Treaties (1947), In RUDIGER, W. (ed.): The Max Plan-
ck encyclopedia of public international law 8. Vol. 8 : [PA to SA], [Ist ed.]. - Oxford :
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mé 11 ¢asti, 90 ¢lankov a 17 priloh. V prvej ¢asti (Uzemné klauzuly) st
stanovené hranice Talianska rovnaké, aké boli 1. janudra 1938 s urcitymi
upravami vo vztahu k Francuzsku, Juhoslavii, Terstu (zriadenie Slobodné-
ho tizemia Terst pod spravou BR OSN) a Grécku (zasada permanentnej de-
militarizdcie postupenych ostrovov). Druhou ¢astou (Politické klauzuly)
sa Taliansko zaviazalo zaistit osobam pod svojou jurisdikciou dodrziava-
nie zakladnych ludskych prav a slobdd, urcili sa podmienky nadobudnu-
tia ako aj straty $tatneho obcianstva talianskych ob¢anov na postupenych
uzemiach, Taliansko sa zrieklo vSetkych prava a narokov na svoje kolonie
v Afrike (Libya, Eritrea, Somadlsko) a uznalo nezavislost Albanska a Etid-
pie. Obsah tretej casti (Vojnovi zlocinci) je ovplyvneny norimberskymi
principmi a zavédzuje Taliansko, aby prijalo opatrenia na zatknutie a vyda-
nie sudu obvinenych 0sob zo spachania vojnovych zlo¢inov (war crimes)
a zlo¢inov proti mieru a fudskosti. Ndmorné, vojenské a letecké klauzuly
vo §tvrtej Casti stanovuju znicenie vietkych vojenskych opevneni pozdlz
hranic s Franctizskom a Juhoslaviou, obmedzenie po¢tu vojakov v armade
celkovo na 250 000 vratane karabinierov (bojové jednotky 185 000 a ka-
rabinieri 65 000) a repatridciu vojnovych zajatcov. Zaroven sa Taliansko
muselo zapojit do cistenia eurdpskych vod od min a zarucit demilitariza-
ciu ostrovov Pantellaria, Lampedusa, Lampione, Linosa a Pianosa. V piatej
Casti je upraveny postup stiahnutia spojeneckych sil z izemia Talianska.
Narokom vzniknutym z vojny je venovana $iesta cast, kde je Taliansko po-
vinné zaplatit Albansku, Etiopii, Grécku, Juhoslavii a Sovietskemu zviazu
reparacie v celkovej vyske 360 miliénov americkych dolarov a vratit vietok
odvleceny majetok z izemia ktoréhokolvek ¢lenského statu OSN. Zaroven
sa Taliansko zrieklo svojich narokov voc¢i mocnostiam spojenych a zdru-
zenych vzniknutych v obdobi po vypuknuti II. svetovej vojny bez ohla-
du, ¢i dana mocnost bola vo vojne s Talianskom. Cast VII (Majetok, prava
a zaujmy) stanovuje povinnost Talianska obnovit vietky zakonné prava
a zaujmy Spojenych narodov a ich prislu§nikov a vrétit im ich majetok,
ktory sa nachadza v Taliansku. Zaroven si Taliansko a jeho ob¢ania nemo-
zu narokovat na svoj majetok, ktory sa nachadza na uzemi clenskych statov
OSN pokial neprevysuje ¢iastku ich naroku v ramci reparacie. Taliansko je
zaroven povinné odskodnit aj svojich ob¢anov, ktorych majetok sa pouzije
na znizenie vy$ky reparacie. Zaroven bola potvrdena platnost predvojno-
vych dlhov a zavizkov. Ustanovenia tykajtce sa pravidiel pre budice hos-
podarske styky st predmetom 0smej casti zmluvy. Otdzka rie$enia sporov
je upravena v deviatej Casti a stanovuje, Ze spory vzniknuté pri aplikdcii
$pecifickych ustanoveni tejto zmluvy (¢l. 83) budu predlozené zmierovacej
komisii, ktorej rozhodnutie je pre strany kone¢né a zavdzné. Zaujimavé je
kreovanie komisie, do ktorej najprv menuje kazda strana svojho zastupcu,

Oxford University Press, 2012. - XXV, 1138 p. - ISBN 978-0-19-929168-7, 5.111-3
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ak sa nedohodnt na vyrieseni sporu, tak spolo¢ne menuju tretieho ¢lena
komisie, v pripade netispechu v menovani poziadaji o vymenovanie velvy-
slancov ZSSR, Spojeného kralovstva, USA a Francuzska v Rime. Ak zlyha
aj tento sposob, modze jedna zo stran poziadat o menovanie tretieho ¢lena
generalneho tajomnika OSN. Desiata cast je venovand roznym hospodar-
skym ustanoveniam a jedendsta zaverecnym klauzuldm. Tu je zaujimavy
dal$i mechanizmus rieenia iného druhu sporov vzniknutych pri vyklade
alebo vykonavani zmluvy (¢l. 87), ktory ma tiez niekolko faz, od priamych
diplomatickych rokovani, cez predlozenie sporu $tyrom velvyslancom (ro-
kujacim podla ¢l. 86), v pripade ich netspechu komisii zlozenej zo zastup-
cu kazdej strany a tretieho c¢lena zvoleného dohodou oboch stran. V pri-
pade nedohody o tretom clenovi moéze byt tento menovany generalnym
tajomnikom OSN na ziadost jednej zo stran. Vzhladom na vy3sie uvedené
mozeme do urcitej miery hovorit o dualnom rieseni sporov.

Mierova zmluva s Finskom sa skladd zo 6 Casti, 36 ¢lankov a 6 priloh.
Napriek tomu, Ze sa na prvy pohlad zda rozsahom aj §truktarou odlisna,
obsahovo je miestami totozna resp. velmi podobna zmluve s Talianskom,
preto sa zameriame len na zasadné obsahové odlisnosti tejto zmluvy od
vyssie uvedenych ustanoveni zmluvy s Talianskom. Hranice Finska st sta-
novené podla stavu k 1. janudru 1941 s vynimkou Petsamskej oblasti, ktora
bola vratend Sovietskemu zvizu a oblasti Porkkala Udd, ktord mu bola
prenajata na 50 rokov z dovodu zriadenia namornej zdkladne. Aalandské
ostrovy zostali demilitarizované. Povoleny limit pre pocet 0os6b v armade
bolo 41 500. Tak ako od Talianska aj od Finska sa vyzadovalo odminova-
nie eurdpskych vod, na ¢o mohlo Finsko docasne pouzit o 1500 muzov
naviac. Zmluva na rozdiel od ostatnych neobsahuje ustanovenie o stiah-
nuti sa spojeneckych sil z izemia Finska. Tak ako Taliansko ani Finsko
nesmie vyrabat ani skdsat Ziadnu atémovu zbran. Vo vztahu k reparaciam
Finsko zaplati 300 miliénov americkych dolarov Sovietskemu zvéizu a vra-
ti mu aj vSetky cenné predmety a material. Zaroven Finsko uznalo narok
Sovietskeho zvazu na majetok Nemecka, ktory sa nachadza na jeho iizemi
a bol potvrdeny ndrok Finska na jeho majetok, ktory sa nachadza na tze-
mi Nemecka. Dualizmus pri rieseni sporov mozno najst aj v tejto zmluve
a to s odvolanim sa na ¢l. 31 (zmierovacia komisia bez kroku vo vztahu k
velvyslancom) a ¢l. 35 (spor predlozeny len dvom velvyslancom - ZSSR
a Spojené kralovstvo -posobiacim v Helsinkach).

Mierova zmluva s Bulharskom méd 8 ¢asti, 38 ¢lankov a 6 priloh, roz-
sahom aj obsahom sa podobd zmluve s Finskom. Hranice Bulharska budu
urcené tak, ako boli k 1. janudru 1941. Pocet 0s6b v armdde je stanoveny
na 65 500. Zmluva obsahuje kapitolu o stiahnuti spojeneckych sil z izemia
Bulharska. Reparacie vo vyske 70 miliénov americkych dolarov malo vy-
platit Grécku a Juhoslavii. Muselo tiez vratit majetok odvleceny z uzemia
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patriaceho niektorému z ¢lenov OSN. Bulharsko uznalo aj narok ZSSR na
nemecky majetok, ktory sa nachadzal na jeho izemi a zaroven mu bol pri-
znany narok na navratenie jeho majetku, ktory bol nasilim odvle¢eny do
Nemecka. Sposob riesenia sporov je totozny s finskym sposobom (¢l. 31
a 36). Zmluva s Bulharskom obsahuje aj osobitnu ¢ast tykajicu sa Dunaja,
ktora zarucuje slobodnt a volnu plavbu pre obc¢anov, obchodné plavidla
a tovar véetkych Statov sveta, nie je viak dovolena kabotaz.

Mierova zmluva s Rumunskom ma 8 ¢asti, 40 ¢lankov a 6 priloh,
rozsahom aj obsahom je velmi podobnd zmluve s Bulharskom. Hranice
Rumunska zostavaji rovnaké, ako boli k 1. janudru 1941 okrem hrani-
ce so ZSSR, ktord je stanovena podla dohod ZSSR s Rumunskom a Ces-
koslovenskom. Zmluva obsahuje aj ustanovenie o nulitnosti Viedenskej
arbitrazi a obnoveni hranice s Madarskom k stavu, aky platil 1. januara
1938. V stilade s ¢l. 3 je Rumunsko povinné zaistit osobam pod jeho ju-
risdikciou dodrziavanie zékladnych Iudskych prav a slobod. Zaujimavy je
ods. 2 tohto ¢lanku, ktory vyslovne zakazuje diskriminovat rumunskych
obc¢anov z dovodu rasy, pohlavia, jazyka alebo nabozenstva a to vo vztahu
k osobam, majetku, zamestnaniu, ¢i k inym otazkam. Pocet 0sdb v armade
je stanoveny na 138 000. Stvrt4 ¢ast upravuje stiahnutie spojeneckych sil
z izemia Rumunska a v piatej casti sa stanovuje vyska reparacie Rumun-
ska pre ZSSR na sumu 300 miliénov americkych doldrov. ZSSR ma narok
na nemecky majetok aj v Rumunsku. Riedenie sporov je upravené v ¢l. 32
a 38 (obsahovo totozné so zmluvou s Bulharskom), ale aj v ¢l. 33, ktory sa
tyka sporov o ceny za tovar vo vztahu k reparacidm, pri¢om pri netuspechu
roznych foriem rieSenia sporov je kone¢nym $tadiom menovanie arbitra
generalnym tajomnikom OSN. Zmluva s Rumunskom obsahuje tiez usta-
novenia o Dunaji totozné so zmluvou s Bulharskom.

Mierova zmluva s Madarskom ma 8 ¢asti, 42 ¢lankov a 6 priloh, rozsa-
hom aj obsahom je velmi podobna zmluvam s Rumunskom resp. Bulhar-
skom. Hranice Madarska s Rumunskom a Juhoslaviou zostavaji rovna-
ké, ako boli k 1. januaru 1938 okrem hranice s Ceskoslovenskom (mensia
zmena v prospech CSR) a ZSSR, ktord je stanovena v tejto zmluve. Zmluva
obsahuje aj ustanovenie o nulitnosti Viedenskej arbitraze a obnoveni hra-
nice s Madarskom k stavu, aky platil 1. januara 1938. V stlade s ¢l. 2 je
Madarsko podobne ako Rumunsko povinné zaistit osobam pod jeho ju-
risdikciou dodrziavanie zékladnych Iudskych prav a slobod. Zaujimavy je
ods. 2 daného c¢lanku, ktory vyslovne zakazuje diskriminaciu madarskych
obc¢anov z dovodu rasy, pohlavia, jazyka alebo nabozenstva a to vo vztahu
k osobam, majetku, zamestnaniu, ¢i k inym otazkam. Madarsko sa zavia-
zalo rokovat s Ceskoslovenskom z dévodu vyrieSenia postavenia obyvate-
lov madarskej narodnosti, ktori zija v CSR. Madarsko sa zaviazalo vydat
Ceskoslovensku a Juhoslavii ich kultirne dediéstvo, ktoré je v madarskej
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drzbe uz od polovice 19. storocia. Pocet 0sdb v armade je stanoveny na
70 000. Zmluva tak ako ostatné mierové zmluvy okrem Finska obsahuje
upravu stiahnutia spojeneckych sil z Gzemia, Madarsko vSak ponechava
ZSSR pravo ponechat si svoje ozbrojené sily na jeho tizemi na ucely udr-
zania spojov Sovietskej armddy so sovietskym okupa¢nym pasmom v Ra-
ktisku (¢1. 22). Repardcie malo Madarsko zaplatit Ceskoslovensku, Juhosld-
vii a ZSSR vo vyske 300 miliénov americkych doldrov a na restittcie platili
v zasade tie zakladné principy ako aj pri tu opisanych krajinach. RieSenie
sporov je upravené obdobne ako pri Bulharsku™.

Zaver

Komparacia mierovych zmlav uzavretych po I. a II. svetovej vojne do-
kazala, ze medzinarodné pravo sa vyvija a v rozsahu priblizne 30 rokov
zaznamenal pokrok najma v oblasti ludskych prav, zlo¢inov podla medzi-
narodného prava a suvislostou medzi agresorom a jeho zodpovednostou
za spachané ¢iny i zlo¢iny a nahradou $kody. Kym po I. svetovej vojny ide
o zodpovednost za spachanie vojnovych zlo¢inov, po II. svetovej vojne je
to nova kategoria zlo¢inov podla medzinarodného prava. Tu vidno zmenu
oproti tradi¢cnému pravu, kde pri uzavreti mierovej zmluvy doslo automa-
ticky aj k amnestii a odpusteniu bezpravia. Zaroven je mozné pozorovat
aj vyvoj medzinarodného spolocenstva, ktoré sa poucilo zo svojich chyb,
ktoré urobilo pri mierovych zmluvéch po I. svetovej vojne a nemalo uz po-
trebu totalnej izolacie Nemecka, ako hlavného agresora oboch svetovych
vojen ako aj jeho spojencov, ktorymi v oboch pripadoch bolo Madarsko
a Bulharsko a jednotlivo aj daldie krajiny. Vaznym deficitom mierového
procesu v tomto obdobi bola skuto¢nost, Ze sa neuzavrela mierova zmluva
s Nemeckom, hlavnym strojcom vojnového konfliktu, iba s jeho satelitmi.
Vyvojom presla obsahové $truktura mierovych zmlav, ktora uz v zmlu-
vach uzavretych v polovici storo¢ia dava prednost prehladnému a viac
monotematickému obsahu (bez zakladajucich zmliv medzinarodnych or-
ganizacii).

Vysledky mierovych konferencii ovplyvnili medzinarodné vztahy
v Eurépe, tak bilateralne ako aj multilaterdlne. Zmenila sa politickda mapa
Eurdpy, po 1. svetovej vojne sa rozpadlo Nemecké cisarstvo, Rakusko-
-Uhorsko a Osmanska ri$a. Porazené $taty museli uzavriet mierové zmlu-
vy, v ramci ktorych postupili zna¢nua cast svojho uzemia susedskym ci
nastupnickym $tatom a koldnie vitaznym mocnostiam a uznali nezavis-
lost novovzniknutych $tatov. Po II. svetovej vojne porazené $taty okrem

*  V suvislosti s mechanizmom menovania zastupcu §tatu do komisie na rieSenim spo-
rov vo vztahu k Bulharsku, Rumunsku a Madarsku pozri aj poradny posudok MSD:
Interpretation of Peace Treaties, Advisory Opinion: I.C.J. Reports 1950, p. 65 a Interpre-
tation of Peace Treaties (second phase), Advisory Opinion: 1.C.J. Reports 1950, p. 221
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postupenia niektorych uzemi museli aj vratit izemia, ktoré si privlastnili
v rozpore s medzinarodnym pravom pred alebo pocas vojny. Do popredia
sa dostava dodrziavanie Tudskych prav a zakladnych slobod ako aj zdkaz
diskrimindcie, ktoré sa uplatiuji aj v rdmci mensinovych prav. Samostat-
nou kapitolou je otdzka nadobudania §tatneho obc¢ianstva na postupenych
uzemiach ako aj postavenia ndrodnostnych mensin, ktorej sa venuji mie-
rové zmluvy po oboch konfliktoch. Na obsah mierovych zmlav po II. sve-
tovej vojne mala v tychto otazkach vplyv tak Charta OSN ako aj v tom case
pripravovand Vseobecna deklaracia fudskych prav.

Vzhladom na vyvoj bilateralnych vztahov medzi Ceskoslovenskom
a Madarskom je potrebné poukdzat na to, Ze v mierovych zmluvach uzav-
retych po oboch vojnovych konfliktoch malo Madarsko velmi podobné za-
obchadzanie a postavenie ako Rakusko resp. Rumunsko. Cez tpravu hra-
nic v oboch zmluvach s Madarskom ako aj v zmluve s Rumunskom moz-
no vyvodit zaver, ze pre Madarsko bolo po uzavreti Trianonskej zmluvy
dolezité ziskat aspon Cast z postupeného tuzemia spat, pricom Viedenska
arbitrdZ mu to umoznila vo vztahu k uzemiu Ceskoslovenska a Rumunska.
Mierové zmluvy po II. svetovej vojne len konstatovali nulitu Viedenskej
arbitraZe a obnovenie madarsko-rumunskej hranice spred tejto udalosti,
tj. v sulade s Trianonom. Vo vztahu k hranici s Ceskoslovenskom vsak
dochadza opitovne k uritym, i ked vobec nie rozsiahlym tizemnym zme-
nam vratane vymeny obyvatelstva, ¢co mohlo byt dévodom ovela napitej-
Sich vztahov medzi Ceskoslovenskom a Madarskom.

Conclusion

A comparison of the peace treaties concluded after both World Wars
provides evidence of the evolution of international law and how it had
made progress over the not quite three decades between the treaties en-
ding the First World War and ending the Second World War, particularly
in human rights, crimes under international law and joining aggression
with responsibility for crimes and reparations. While after the First World
War, it concerned more responsibility for committing war crimes, the end
of the Second World War saw a new category of serious crimes under inter-
national law. This illustrates a change compared to traditional law, where
the conclusion of a peace treaty automatically resulted in an amnesty and
forgiveness of injustice. Yet it is also possible to observe the international
community developing and how it had learned from its mistakes in the pe-
ace treaties after World War I and no longer needed to totally isolate either
Germany as the main aggressor of both World Wars or its allies, which in
both cases were Hungary and Bulgaria among other countries. A serious
shortcoming in the peace process during the late 1940s was the lack of a
peace treaty with Germany, the main instigator of the conflict, but only
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with its Axis coalition satellites. The structure of peace treaties had also
evolved and the treaties concluded in the mid-20th century favored a clear
and more monothematic content (no founding treaties of international or-
ganizations).

The results from the peace conferences affected international relations
in Europe, both bilaterally and multilaterally. The political map of Europe
also changed, with the empires of Germany, Austria-Hungary and Otto-
man Turkey collapsing. The defeated states had to conclude peace treaties
that ceded much of their territory to neighboring or successor states and
transferred their colonies to the victorious powers, while they also recogni-
zed the independence of the newly formed states. After World War II, the
defeated states had to both cede territory and return territory they had an-
nexed either in violation of international law or during the war. Respect for
human rights and fundamental freedoms were put in the forefront, along
with prohibiting discrimination, which also applies to minority rights. A
separate chapter discusses the issue of acquiring nationality in transferred
territories and also the status of national minorities, which was addressed
in the peace treaties that were drafted after both conflicts. Both the UN
Charter and the Universal Declaration of Human Rights had an impact on
these issues and were reflected in the peace treaties ending World War II.

Given the development of bilateral relations between Czechoslovakia
and Hungary;, it is necessary to point out that the peace treaties concluded
after both wars treated Hungary similarly and held it in the same standing
as Austria and Romania. Drawing a conclusion from the adjustment of
frontiers both in the peace treaties both with Hungary and Romania , it
was important for Hungary after the Treaty of Trianon to recover part of
the territory it had ceded, which the Vienna Award allowed it in the case
of Czechoslovakia and Romania. The peace treaties after the Second World
War nullified the Vienna Award and restored the border between Hunga-
ry and Romania to what it had been before the war, upholding the Treaty
of Trianon. However, in relation to the border with Czechoslovakia, there
were certain, albeit not extensive, territorial changes including popula-
tion exchanges, which may have been the reason for much tenser relations
between Czechoslovakia and Hungary.
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Abstract

Having been on the losing side at the end of World War I, Hungary had
to relinquish approximately two-thirds of its former territory to neighbo-
ring states under the terms of the Trianon Peace Treaty of June 4, 1920. The
change of sovereignty over the transferred territories inevitably had an im-
pact on the nationality of the persons concerned, as well. However, the in-
terpretation and implementation of the treaty articles concerning nationa-
lity were highly ambiguous. The peace treaty provided an opportunity for
persons affected by the state succession to choose their nationality, namely
the right of option. This study seeks to explore the theoretical background,
the interpretation, the practical application and the judicial treatment of
articles concerning the right of option in the Trianon Peace Treaty.

Keywords

right of option, nationality, statelessness, rights of citizenship (in a
commune), state succession, transferred territories, Trianon Peace Treaty

Introduction

The Trianon Peace Treaty,' which formally terminated the state of war
with Hungary, set forth the clauses relating to nationality in Part III, Sec-
tion VII. The interpretation of these clauses was far from unequivocal. The
treaty text was supplemented and further detailed by Hungarian Royal

! Treaty of Peace between the Allied and Associated Powers and Hungary, and Protocol

and Declaration, Trianon, 4 June 1920 (Trianon Peace Treaty, 1920). For more on the
analysis of the treaty, see ROMSICS, 1. A trianoni békeszerzddés [Trianon Peace Tre-
aty]. Budapest: Osiris, 2005; ZEIDLER, M, ed. Trianon [Trianon]. Budapest: Osiris,
2008; Jakab, A. Trianon Peace Treaty (1920). In: R. WOLFRUM, ed. The Max Planck
Encyclopedia of Public International Law, Vol. X. Oxford: Oxford University Press,
2012, pp. 88-92.
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Ministerial Decree 6.500 M. E. of 1921 on the Exposition and Implementa-
tion of Nationality Provisions Contained in the Trianon Peace Treaty, the
domestic laws and practices of neighboring states, as well by related case
law.?

In the wake of the Trianon Peace Treaty, persons living in the trans-
ferred territories lost their Hungarian nationality and acquired the natio-
nality of the given successor state in line with their rights of citizenship
(rights of citizenship in a commune), the so-called pertinenza. This change
took place without a naturalization process or an official act on the day of
entry into force of the peace treaty, on July 26, 1921, simultaneously with
the replacement of one state by another in the sovereignty over the territo-
ries concerned.’ Pursuant to Article 61, those persons who possessed rights
of citizenship on a territory which formed part of the territories of the
former Austro-Hungarian Monarchy obtained “ipso facto to the exclusion
of Hungarian nationality” the nationality of the successor state exercising
state sovereignty over such territory. Besides, Article 62 established an ex-
ception to the automatic change of nationality.*

Persons affected by the automatic change of nationality under Article
61 and persons who possessed rights of citizenship in a territory which
formed part of the former Austro-Hungarian Monarchy, and differed “in

2 See GANCZER, M. Allampolgérsag és dllamutédlds [Nationality and State Succes-
sion]. Budapest-Pécs: Dialég Campus, 2013, pp. 201-206 and 212-213; GANCZER, M.
Hungarian Territorial Changes and Nationality Issues Following World War 1. Hun-
garian Yearbook of International Law and European Law, 2020, 8(1), 120-135.

> For more on the theory of an automatic change of nationality in cases of state succes-
sion, see KELSEN, H. General Theory of Law and State. Cambridge: Harvard Univer-
sity Press, 1945, p. 239; JELLINEK, H. Der automatische Erwerb und Verlust der Sta-
atsangehorigkeit durch Volkerrechtliche Vorginge, zugleich ein Beitrag zur Lehre von
der Staatensukzession. Berlin: Carl Heymanns Verlag, 1951, pp. 50-59; SCELLE, G.
Cours de droit international public. Paris: Domat-Montchrestien, 1948, pp. 132, 136;
OPPENHEIM, L. International Law, Vol. 1: New York, London, Bombay: Longmans,
Green, and Co., 1905, p. 273; BUZA, L. A nemzetkozi jog tankényve [Textbook of In-
ternational Law]. Budapest: Politzer Zsigmond és Fia, 1935, p. 147.

According to this provision, persons who acquired rights of citizenship after 1 January
1910 in territories transferred to the Serb-Croat-Slovene State or to the Czecho-Slovak
State could only acquire the Serb-Croat-Slovene or the Czecho-Slovak nationality with
a permission of the successor state. If their application was not made or was refused,
persons automatically acquired the nationality of the state which exercised sovereign-
ty over the territory in which they had rights of citizenship on 1 January 1910. Trianon
Peace Treaty, 1920, Article 62. For example, a Hungarian national who acquired the
rights of citizenship in Pozsony after January 1, 1920 remained a Hungarian national,
if he or she did not apply for Czechoslovak nationality. JACOBI, R. and PEREGRINY,
G. Magyar dllampolgdrsdg, kiozségi illetéség és idegenrendészet [Hungarian Citizen-
ship, Rights of Citizenship and Foreign Police]. Budapest: Phénix Irodalmi Tarsasag,
1930, p. 34.
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race and language from the majority of the population of such territory™
had the right of option to choose their nationality.

1 Right of Option in General

The purpose of the right of option is to provide an opportunity for
persons affected by state succession to choose their nationality.® The fun-
damental idea underlying the theory of the will of the individual is that
persons may not be deemed glebae adscripti, therefore, their nationality
may not change against their free will.” A judge of the International Court
of Justice also stated - in another context - that territory may not deter-
mine the fate of its inhabitants.® One part of this theory suggests that an
explicit request or an implicit consent of the inhabitants of the territory is
necessary for the acquisition of the nationality of the successor state.” The
other part recognizes the principle of automatic change of nationality on
the condition that the right of option has to be afforded to affected persons
to enable them to reacquire their former nationality."

2 Beneficiaries of the Right of Option

2.1 Right of Option under Article 63

The provisions concerning the right of option of the Trianon Peace
Treaty was formulated in vain of the latter part of the abovementioned
theory. Both the texts of Article 61 (“to the exclusion of Hungarian na-
tionality”) and Article 63 (“losing their Hungarian nationality”) denote
that persons who had rights of citizenship on the transferred territories
lost their Hungarian nationality ipso facto with the entry into force of the
peace treaty. Article 63 afforded the right of option to persons over 18 years
of age “losing their Hungarian nationality and obtaining ipso facto a new
nationality under Article 61” within a period of one year from the entry

> Trianon Peace Treaty, 1920, Article 64.

¢ See GANCZER, M. Az optalashoz vald jog a nemzetkozi jogban [The Right of Option
in International Law]. Allam- és Jogtudomdny, 2013, 54(3-4), pp. 55-80.

7 See GRAUPNER, R. Nationality and State Succession. General Principles of the Effect
of Territorial Changes on Individuals in International Law. Transactions for the Year -
Grotius Society, 1946, 32, p. 90.

8 Western Sahara, Advisory Opinion of 16 September 1975. ICJ Reports 1975. (Separate
Opinion of Judge Dillard), p. 114.

® HALLECK, H. W. International Law; or, Rules Regulating the Intercourse of States in
Peace and War. New York: D. van Nostrand, 1861, p. 816.

' AUDINET, E. Les Changements de nationalité résultant des récents Traités de Paix.
Journal du Droit International Privé, 1921, 48, p. 383; GETTYS, L. The Effect of Chan-
ges of Sovereignty on Nationality. American Journal of International Law, 1927, 21(2),
p. 268.
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into force of the treaty." The wording of the treaty seemed unambiguous:
persons concerned lost their nationality automatically and they reacquired
their former nationality based on their option.

Hungarian practice nevertheless interpreted that option as having a
retrospective effect,'” reaching back to the change of sovereignty. Hence,
persons who made a declaration of option had to be considered as not ha-
ving lost their former nationality and not having acquired the nationality
of the successor state.” This was explicitly confirmed by the Czechoslovak-
-Hungarian Mixed Arbitral Tribunal, which decided that in case of an op-
tion, the individual concerned had to be considered a Hungarian national
even in respect of the period prior to the option, since by providing for that
right, the peace treaty had offered him or her the Hungarian rather than
the Czechoslovak nationality. The Tribunal also held that, by virtue of the
exercise of the right of option, individuals had to be considered as never
having lost their Hungarian nationality."* In other words, the option had
a retrospective effect, and the principle of automatic loss of nationality,
although expressly laid down in the treaty, could be rebutted by exerci-
sing the right of option. Ministerial Decree 6.500 M. E. of 1921 on the Ex-
position and Implementation of Nationality Provisions Contained in the
Trianon Peace Treaty also referred to this interpretation, when it used the
phrase “preservation of Hungarian nationality”.”” This may be the reason
why the relevant Hungarian scholarly literature took a stand for the retro-

The declaration of the right of option could be withdrawn within the given time limit.
Brédy, A. and Ban, K. Allampolgarsag és illetdség. A Magyarorszagon érvényben 1évé
jogszabdlyok Osszefoglald ismertetése, kiilonos tekintettel a beliigyminisztérium és a
kozigazgatasi birosag legujabb gyakorlatara [Citizenship and Rights of Citizenship. A
Summarized Review of the Laws in Force in Hungary with Special Regard to the Re-
cent Practice of the Ministry of Interior and of the Administrative Court]. Budapest:
Published by Aladar Brody and Kalman Ban, 1938, p. 25.

12 See about the retrospective effect of the option BUZA, L. and HAJDU, Gy. Nemzetkozi
jog [International Law]. Budapest: Tankonyvkiadd, 1968, p. 179; ZORN, A. Grundziige
des Volkerrechts. Leipzig: Verlagbuchhandlung von J. J. Weber, 1903, p. 62; KUNZ, J.
L. Die vilkerrechtliche Option I. Breslau: Hirt, 1925, p. 153; RONEN, Y. Option of Na-
tionality. In: R. WOLFRUM, ed. The Max Planck Encyclopedia of Public International
Law VII. Oxford: Oxford University Press, 2012, p. 998.

¥ See WESTLAKE, J. International Law 1. Cambridge: Cambridge University Press,
1902, p. 73.

" Ladislaus Chira Fils v. Czechoslovak State, Czechoslovak-Hungarian Mixed Arbitral
Tribunal (Schreiber, Szladits, Hora), July 9, 1929. Annual Digest of Public International
Law Cases 5,1929-1930. Case No. 149, p. 246.

* Hun. Roy. Ministerial Decree 6.500 M. E. of 1921 on the Exposition and Implementa-
tion of Nationality Provisions Contained in the Trianon Peace Treaty, Section 3.
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spective effect of the option.’* Hungarian case-law, therefore, ran counter
to the text of the peace treaty.

This theory of the retrospective effect of the right of option has nume-
rous followers,”” notwithstanding the fact that it can hardly be substantia-
ted. The negative consequences of the retrospective effect on the status of
individuals are obvious,'® particularly because it may be problematic from
the point of view of rights and obligations assumed in the period between
the state succession and the option. If the rights and obligations assumed
in the period between these two dates are upheld,” it seems rather doub-
tful whether the individual can properly be seen as not having changed his
or her previous nationality. If the point of departure is the preservation
of nationality, the validity of rights and obligations assumed while the in-
dividual appeared to have been a national of the successor state becomes
rather dubious.”

The retrospective effect of option does not and cannot secure the inte-
rest of the individual regarding the certainty of his or her status and the ri-
ghts and obligations flowing from that status. For that reason, the solution
laid down in the text of the peace treaty seems to have been more workable:
the loss of Hungarian nationality with the transfer of territory and the re-
acquisition of that nationality by exercising the right of option. But this so-
lution was also far from perfect. In this case, nationality would have chan-
ged twice; this was simply unacceptable to some commentators,” while
others pointed out that these rapid changes of nationality would not have
been accompanied by an actual change in the allegiance of the individu-
al.”? The allegiance to the successor state would certainly not have formed,
had the individual wished to exercise his or her right of option. George
Scelle held that this was in effect a renaturalization upon a declaration or a
preferential naturalization, while the acquisition of a new nationality upon

¢ BUZA and HAJDU, ref. 12, p. 179.
17 See KUNZ, ref. 12, pp. 156-157.

8 LAUTERPACHT, H. Nationality of Denationalized Persons. The Jewish Yearbook of
International Law, 1948, p. 168.

¥ SZLECHTER, E. Les Options conventionelles de nationalité a la suite de cessions de
territoires. Paris: Recueil Sirey, 1948, p. 334.

2 George Scelle also refers to the use of the retrospective effect as it undermines the legal
certainty. SCELLE, G. Précis de droit des gens: principes et systématique II. Paris: Sirey,
1934, p. 161.

2 SCELLE, ref. 20, p. 161.

2 COGORDAN, G. Droit des gens. La nationalité au point de vue des rapports interna-
tionaux. Paris: L. Larose, Libraire-Editeur, 1879, p- 305.
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state succession was to be considered a temporary naturalization.” Having
taken all these factors into account, the least disadvantageous solution for
the individual would have been the reacquisition of the former nationality
by exercising the right of option. This appraisal also finds support in the
conceptualization of the right of option as a ‘reparation’.*

2.2 Right of Option Under Article 64

Under Article 64 of the peace treaty “[p]ersons possessing rights of
citizenship in a territory forming part of the former Austro-Hungarian
Monarchy, and differing in race and language from the majority of the
population of such territory” were entitled to exercise their right of option
within six months after the entry into force of the treaty with a view to
acquire Hungarian nationality, if they were of the same race and language
as the majority of the population of Hungary.” Ministerial Decree 6.500
M. E. of 1921 made it absolutely clear that this was a ‘gaining’ of Hungarian
nationality, irrespective of the prevailing nationality of the individual.?
Meanwhile, persons of a different ‘race’ and language and possessing rights
of citizenship on Hungarian territory were likewise entitled to opt for Aus-
tria, Italy, Poland, Romania, the Kingdom of Serbs, Croats and Slovenes
or Czechoslovakia.” Thus, persons within the scope of Article 64 had the
right of option, provided they met the conditions, regardless of whether or
not their nationality had changed in the wake of territorial changes.

3 Rights of Citizenship

The determination of affected persons and beneficiaries of the right
of option was explicitly based on a particular criterion, the “rights of citi-
zenship”, the so-called pertinenza. The ‘rights of citizenship’ or the ‘rights
of citizenship in the commune’” are known as ‘Heimatrecht’, ‘Gemeinde-
zustindigkeit’ or ‘Pertinenza’ in German, ‘pertinenza’ in Italian, ‘I'indigé-
nat’in French, and ‘illetéség’ or ‘kozségi illetéség’ in Hungarian. Even tho-
ugh the expression ‘rights of citizenship’ came into general use in English,
it is worth noting that the equivalent of ‘Heimatrecht’ would be ‘communal

#  George Scelle also thinks that it undermines the stability of law. SCELLE, ref. 20, p.
161.

2 KISTELEKI, K. Az dllampolgdrsdg fogalmdnak és jogi szabdlyozdsdnak fejlédése. Kon-
cepcidk és alapmodellek Europdban és Magyarorszdgon [Development of the Defini-
tion and Legal Regulation of Citizenship. Concepts and Basic Models in Europe and
in Hungary]. Budapest: Martin Opitz, 2011, p. 202.

»  Trianon Peace Treaty 1920, Article 64.

% Hun. Roy. Ministerial Decree 6.500 M. E. of 1921 on the Exposition and Implementa-
tion of Nationality Provisions Contained in the Trianon Peace Treaty, Section 4.

¥ Trianon Peace Treaty 1920, Article 64.
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rights’ rather than ‘rights of citizenship’, as the latter can also mean the
right to nationality.”®

The application of this term was proposed by the delegations of Austria
and Czechoslovakia at the negotiations of the Peace Treaty of St. Germain-
-en-Laye,* since they considered it to be more definite than residence or
habitual residence as contained by the Peace Treaty of Versailles.** Howe-
ver, the ‘rights of citizenship’ was not defined by the peace treaties, and
as such, they were endowed with meaning by the domestic regulation of
the states concerned. Numerous problems arose from the differences of re-
gulation within the Austro-Hungarian Monarchy: (1) there were separate
legal rules in the Austrian and Hungarian territories,” (2) a combination
of these rules was in force in the Croatian-Slovenian territories,* and (3)
rights of citizenship did not exist in Bosnia and Herzegovina.” Therefore
interpretation of the rights of citizenship was different in the successor
states.’

Notwithstanding the fact that the rights of citizenship appeared on its
own in the text of the peace treaty, it was obviously hinged on nationality,

%  MOLONY, W. O. Nationality and Peace Treaties. London: George Allen & Unwin Ltd.,
1934, p. 149.

¥ Treaty of Peace between the Allied and Associated Powers and Austria, St. Germain-
-en-Laye, September 10, 1919.

% Treaty of Peace between the Allied and Associated Powers and Germany, Versailles,

June 28, 1919. Bentwich, N. Statelessness through the Peace Treaties After the First
World-War. British Year Book of International Law, 1944, 21, p. 172; Molony, ref. 28, p.
163.

3t Act of December 2, 1863 on the regulation of the legal relationship of the rights of
citizenship, as amended by the Act of December 5, 1896, was in force at the time of
the state succession, and as such, it was applicable for the determination of the rights
of citizenship of the Austrian nationals. Act XXII of 1886 on municipalities was in
force at the time of the Trianon Peace Treaty and regulated the rights of citizenship
in Hungarian territory. It is worth mentioning that this legal relationship only ceased
to exist in the Hungarian legal system with Act LXI of 1948 on the termination of the
rights of citizenship. See GANCZER, M. The Effects of the Differences between the
Austrian and the Hungarian Regulation of the Rights of Citizenship in a Commune
(Heimatrecht, Indigénat, Pertinenza, Illetéség) on the Nationality of the Successor
States of the Austro-Hungarian Monarchy. Journal on European History of Law, 2017,
8(2), pp. 100-107.

32 See MOLONY, ref. 28, pp. 151-152 and 160.

»  See NAPIER, W. Nationality in the Succession of States of Austria-Hungary. Transac-
tions ofthe Grotius Society, 1932, 18, p. 2; Graupner, R. Statelessness as a Consequence
of Sovereignty over Territory after the Last War, In: World Jewish Congress British
Section, The Problem of Statelessness, No. 12. London: British Section of the World
Jewish Congress, 1944, p. 33; MOLONY, ref. 28, p. 152; VICHNIAC, M. Le statut
international des apatrides. Recueil des Cours, 1933, 43(I), pp. 151-152.

3 BENTWICH, ref. 30, p. 172.
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since only nationals could possess rights of citizenship at the time of the
aforementioned cases of state succession.” The rights of citizenship formed
not only a legal right, but also an obligation, since every national had to
belong to a municipality. Each person could possess one set of rights of
citizenship only; consequently, former rights of citizenship were replaced
upon the acquisition of new rights of citizenship in another municipality.
An interesting characteristic of the rights of citizenship was that they were
not necessarily tied the place of habitual residence. The ways of acquisition
were rather similar to the grounds for acquiring nationality.* For example,
children’s rights of citizenship were based on descendance, and as such,
the rights of citizenship of legitimate or legitimized children followed the
rights of citizenship of the father, and the rights of citizenship of illegiti-
mate children followed the rights of citizenship of the mother.?” Further-
more, a married woman acquired her husband’s rights of citizenship upon
marriage.’®

The main difference between the relevant Hungarian and Austrian
rules, which caused serious problems in the event of state succession, was
the acquisition of the rights of citizenship by persons on their own right,
through settling and residence. Persons could only acquire rights of citi-
zenship by settling upon a request and an explicit admittance by the muni-
cipality in Austrian territory.* According to the Hungarian Act, the acqui-
sition of the rights of citizenship could only be applied for after settling
in the municipality, but the rights of citizenship could also automatical-
ly** change due to a four year-long continuous residence and the payment
of tax." Further difficulties emerged from two Czechoslovak judgments,

*  Act XXII of 1886, Section 15; Judgement No. 1080/1935 K. of the Administrative Co-
urt, cited by Brody and Ban, ref. 11, p. 52; Gesetz vom 5. December 1896, Artikel I(5).

*  KROMBACH, D. Erstabgrenzungen im Staatsangehorigkeitsrecht im 19. Jahrhundert
und am Anfang des 20. Jahrhunderts. Miinchen: Bauknecht-Dissertations-Driickerei,
1967, p. 22.

37 Gesetz vom 3. Dezember 1863, Section 6; Act XXII of 1886, Section 6.
3 Gesetz vom 3. Dezember 1863, Section 7; Act XXII of 1886, Section 7.
¥ Gesetz vom 5. December 1896, Artikel I(1).

4 Act XXII of 1886, Section 10; exception: if in the municipality from where he or she
moved in, he or she continuously provided contribution to the municipality, or if
without such a contribution, he or she intended to maintain her previous rights of ci-
tizenship in the municipality with the consent of that same municipality. For a similar
opinion, see Napier, ref. 33, p. 9; Graupner, ref. 33, p. 33. For more details, see Népies
Irodalmi Tarsasag. Magyar-romdn békeszerzédés magyardzata [The Commentary of
the Hungarian-Romanian Peace Treaty]. Budapest: Népies Irodalmi Tarsasag, 1921, p.
12.

1 The rule of four years was introduced by Section 6 of the Act V of 1876. Paragraph a) of
Section 10 of Act XVIII of 1871 only contained two years. In line with Hungarian judi-
cial practice, it was sufficient to only pay tax once to meet the requirement of tax pay-
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which set conditions for the acquisition of the rights of citizenship which
deviated from the Hungarian regulation and practice. One of these judg-
ments stated in 1921 that the rights of citizenship ensued on the condition
that the contributions provided to the municipality had been continuous
during a period of four years.*> The other judgment, which was delivered
in 1923, pronounced that an explicit declaration on the admittance of a
person by a municipality was also necessary in addition to residence and
continuous contributions.* This judgment appears to have interpreted the
erstwhile nature of the Hungarian rights of citizenship in a rather peculiar
manner which ran counter to the technique of automatic acquisition. A
number of persons were unable to meet this requirement due to the earlier
practice of automatic acquisition. The automatic creation of the rights of
citizenship also entailed that records were not always kept as up-to-date
in the old Hungarian municipalities as in Austria. Due to the deficiencies
of these records, there were persons who theoretically possessed rights of
citizenship, but had no means to prove it.

It was not easy to achieve recognition of the rights of citizenship in the
municipalities. Moreover, it was particularly difficult for persons belon-
ging to minorities in the states concerned. Their documents were thorou-
ghly examined even if they possessed all the necessary certificates, with
special attention paid to those who were about to become pensioners, or
whose admittance created financial obligations for the municipality.** De-

ment, and it could even be performed in kind. Judgements Nos. 999/1924, 1676/1922,
4285/1926 K. of the Administrative Court, cited by CZEBE, J. Utmutaté honositasi,
visszahonositasi, elbocsatasi és illetéségi tigyekben. Kiegészitve az elszakitott tertilete-
ken érvényben 1év6 dllampolgarsagi rendelkezésekkel és jogesetekkel [Guidelines for
Cases of Naturalization, Repatriation, Expatriation and Rights of Citizenship. Sup-
plemented by Nationality Regulations in Force in Transferred Territories and Judicial
Cases]. Budapest: Székesfévaros Tandcsa, 1930, p. 35; and Brody and BaN, ref. 11, p.
60. Judgement No. 3268/1910 K. of the Administrative Court, cited by Pongracz, J.
Magyar dllampolgarsdg és kozségi illetdség. Torvények, rendeletek, elvi hatdrozatok, di-
jak és illetékek, magyardzat, iratmintdk [The Hungarian Citizenship and the Rights of
Citizenship. Acts, Decrees, Decisions on Principal Issues, Fees and Duties, Commen-
tary, Sample Documents]. Budapest: Magyar Torvénykezés, 1938, p. 64. Besides, the
amount collected as sales tax qualified as a public burden. Népies Irodalmi Tarsasag,
ref. 40, p. 12.

42 Rights of Citizenship (Establishment of Czechoslovak Nationality) Case, Czechoslo-
vakia, Supreme Administrative Court (No. 16.748.), December 15, 1921. Annual Di-
gest of Public International Law Cases, Vol. 1, 1919-1922, Case No. 6, p. 17; Napier, ref.
33,p. 9.

# Supreme Administrative Court of Czechoslovakia, Decision of December 6, 1923,
cited by WATSON, S. Slovakia, Then and Now. A Political Survey. London, Prague:
George Allen & Unwin Ltd., Orbis Publishing Co., 1931, p. 56; Napier, ref. 33, p. 9;
Czebe, ref. 41, p. 62.

# NAPIER, ref. 33, p. 2.
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bates between two or more municipalities concerning the rights of citizen-
ship posed a particularly serious problem if these municipalities happened
to be in different states following the transfer of territories. Since munici-
palities were not necessarily interested in determining that a person be-
longs to them, the situation could become exacerbated. The same held true
for persons who resided elsewhere. In these cases, the municipalities were
often reluctant to stand up for such persons, even if it could be proven that
their rights of citizenship pertained to the municipality.*®

4 Principle of Family Unity

The peace treaty envisaged that an “[o]ption by a husband will cover
his wife and option by parents will cover their children under 18 years
of age”,* in accordance with the principle of family unity. A similar pro-
vision in the Peace Treaty of Saint-Germain with Austria’” was at times
interpreted so narrowly that a woman possessing rights of citizenship in
Czechoslovakia, and married to a man missing in the wake of the war,
was not allowed to exercise her right of option with a view to reacquire
her Austrian nationality in her husband’s absence, since they had never
divorced, so the reasoning of the court.** Divorce could have taken place
in the course of the period open for option, following which the woman
could obviously have exercised her right of option of her own accord.”
In Hungarian law, the aforementioned provision of the peace treaty was
construed in a way that the nationality of a husband determined that of his
wife only if she “lived together with him”,** meaning that both marriage
and cohabitation were required for any adjustment of the nationality of a
woman. This is also confirmed by a Hungarian decision, which allowed for
a distinct treatment of the wife’s nationality in case of a separation of con-
siderable duration.” The status of children under the age of 18 and under

% MOLONY, ref. 28, p. 165.
¢ Trianon Peace Treaty 1920, Article 63.

¥ Treaty of Peace between the Allied and Associated Powers and Austria, St. Germain-

-en-Laye, September 10, 1919, Article 78.

8 Kugler v (Austrian) Federal Ministry for the Interior, Austria, Administrative Court
(Vervaltungsgerichtshof), Vienna. September 29, 1921. (No. 12.891 A.), Annual Digest
of Public International Law Cases, Vol. 1, 1919-1922, Case No. 153, pp. 220-221.

* A. P. v Federal Ministry of the Interior, Austrian Administrative Court, October 6,
1925, Annual Digest of Public International Law Cases 4, 1927-1928, Case No. 212, p.
318.

% Hun. Roy. Ministerial Decree 6.500 M. E. of 1921 on the Exposition and Implementa-
tion of Nationality Provisions Contained in the Trianon Peace Treaty, Section 9.

U Julianna M. v Josef Sch., Supreme Court of Hungary, December 14, 1927, Annual Di-
gest of Public International Law Cases 4, 1927-1928, Case No. 203, p. 309.
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the power of a father was determined by the father’s declaration of option.
The declaration of option was made by the legal representative of children
under the age of 18 and not under the power of a father or of persons under
custodianship, for they had no capacity to act. At the same time, children
who had already reached the age of 12 had to be heard prior to the decla-
ration of option.*

5 Forms and Characteristics of the Declaration of Option

The declaration of option had to be made in written form; if the decla-
ration was made orally, it had to be recorded.” It is worth mentioning that
nationality was preserved or acquired by option at the point when the mi-
nister of interior determined that the requirements of the right of option
were fulfilled. Hence neither the declaration of option, nor the certificate
issued thereupon by the authority resulted in a change of nationality.>* The
exercise of the right of option was, in essence, a claim (referred to as “igé-
ny™ in Hungarian) for the preservation or acquisition of nationality, and
as such, the declaration was not unilateral. It was the state that made the
final decision concerning the exercise of that right, and the declaration of
the individual was followed by an act of acceptance on the side of the state.

6 Deadline for the Exercise of the Right Option

There was generally a deadline for the exercise of the right of option.
In this period, the individual only had to make a declaration, since the
right of option was, in fact, exercised by making such a declaration. Ne-
vertheless, the periods of one year and of six months as lay down in the
peace treaty proved to be too short. Persons affected by territorial changes
could only acquire Hungarian nationality following the expiration of the
deadline by way of preferential renaturalization offered under Act XVII of
1922.%¢

2 See Hun. Roy. Ministerial Decree 6.500 M. E. of 1921 on the Exposition and Imple-
mentation of Nationality Provisions Contained in the Trianon Peace Treaty, Section
5; Brody and BaN, ref. 11, p. 25.

3 See Hun. Roy. Ministerial Decree 6.500 M. E. of 1921 on the Exposition and Imple-
mentation of Nationality Provisions Contained in the Trianon Peace Treaty, Section
11.

**  Hun. Roy. Ministerial Decree 6.500 M. E. of 1921 on the Exposition and Implementa-
tion of Nationality Provisions Contained in the Trianon Peace Treaty, Section 12.

% Trianon Peace Treaty 1920, Article 63 [Hungarian version]. See Haldsz, I. and Schwe-
itzer, G. 69. § [Allampolgarsag] [§ 69 [Citizenship]. In: A. Jakab, ed. Az Alkotmdny
kommentdrja II. [Commentary of the Constitution II]. Budapest: Szazadvég, 2009, p.
2436.

% Act XVII of 1922 on covering of public burdens and expenditures of the state in first
six months of the fiscal year 1922/23, Section 24.
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7 Withdrawal of the Option

There are different views as to the withdrawal of the option. Some
authors believe that the option could be withdrawn before the deadline
for option.”” Others, however, are convinced that the declaration could not
be withdrawn,*® and that the former nationality could only be reacqui-
red through naturalization.” The possibility of withdrawal was included
in the Hungarian Royal Ministerial Decree 6.500 M. E. of 1921, but only
for certain groups of individuals. Persons who reached the age of 18 before
the deadline could withdraw the declaration of option made by a legal re-
presentative, as well as those who previously had no capacity to act, but its
grounds had lapsed in the meantime.*

8 Consequences of the Option

In order to safeguard the interests of the individual, it was essential to
regulate the consequences of option, as well. The peace treaty stated that
persons who had opted for another state had to transfer their place of resi-
dence to the state whose nationality they acquired within one year after the
making of the declaration. They could carry with themselves all their mo-
vable property without any export or import duties, and they could either
retain or sell their immovable property.® Ministerial Decree 6.500 M. E. of
1921 was more lenient than the peace treaty in two respects. Firstly, it for-
mulated the deadline in the following manner: “within one year following
[...] the expiry of the period of time open for option”.®* Second, it added
that the persons concerned were allowed to retain, along with their immo-
vables, any “equipment necessary for their cultivation and use”.** However,
the peace treaty failed to regulate the public service employment, milita-

7 BRODY and BAN, ref. 11, p. 25.

8 Dittmann v Governor of Pomorze (Pomerania), Poland, Supreme Administrative Co-
urt, June 16, 1924, Annual Digest of Public International Law Cases 2, 1923-1924, Case
No. 139, pp. 255-256; J. E. v Federal Ministry of the Army, Austrian Administrative
Court, 6 October 1925. (No. 13.981 A.), Annual Digest of Public International Law
Cases 4, 1927-1928, Case No. 213, p. 319.

*  Dittmann v Governor of Pomorze (Pomerania), Poland, Supreme Administrative Co-
urt, June 16, 1924, Annual Digest of Public International Law Cases 2, 1923-1924, Case
No. 139, p. 256; Option of Nationality (Austria) Case, Austria, Administrative Court,
May 17, 1932, Annual Digest of Public International Law Cases 6, 1931-1932, Case No.
131, p. 259.

¢ Hun. Roy. Ministerial Decree 6.500 M. E. of 1921 on the Exposition and Implementa-
tion of Nationality Provisions Contained in the Trianon Peace Treaty, Section 5.

¢ Trianon Peace Treaty 1920, Article 63.

2 Hun. Roy. Ministerial Decree 6.500 M. E. of 1921 on the Exposition and Implementa-
tion of Nationality Provisions Contained in the Trianon Peace Treaty, Section 6.

% Id. Section 7.
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ry obligations, pension, and widow and orphan care of individuals who
exercised their right of option. These issues were settled e.g., by Austria and
Hungary in a separate treaty.**

Conclusion

The right of option was, on the one hand, offered to persons affected by
an automatic change of nationality on the basis of their former nationality
and rights of citizenship. The peace treaty spoke of the reacquisition of
Hungarian nationality, but the Hungarian practice resulted in a retention
of nationality as the option was applied with retrospective effect to the en-
try into force of the treaty. The retention of nationality was brought about
by an administrative decision concerning the declaration of option by vir-
tue of which the individual had to be considered as not having lost his or
her Hungarian nationality. The right of option, on the other hand, was also
offered to persons on the basis of their rights of citizenship in the former
Austro-Hungarian Monarchy, depending on ‘race and language’ to enable
them to acquire the nationality of their respective kin states; this came to
be known as ‘ethnic option’.

The most important criterion for the determination of nationality and
of the exercise of the right of option was the possession of rights of citi-
zenship, which was governed by the domestic laws of the states concerned.
The Acts set forth that everyone had to have rights of citizenship, but it was
not always realized. Some persons did not possess rights of citizenship,
some could not prove their rights of citizenship by presenting the required
documents, and the place of the rights of citizenship of some was debated.
It caused difficulties that the successor states did not always interpret the
rights of citizenship similarly to the relevant regulation of the predecessor
state. First, the automatic change of rights of citizenship was not neces-
sarily recognized by the successor states in a way that was similar to the
Hungarian regulation. The automatic creation of the rights of citizenship
also entailed that records were not always kept as up-to-date in the old
Hungarian municipalities as in Austria. For these reasons, a number of
persons did not possess or could not prove the rights of citizenship. The
peculiar interpretation of the conditions of the rights of citizenship by
certain courts had a result that tens of thousands of Hungarian nationals

6 Staatsvertrag zwischen der Republik Osterreich und dem Kénigreich Ungarn iiber
die Behandlung von Angestellten, Pensionisten, Witwen und Waisen aus dem auf
Grund der Staatsvertrige von Saint-Germain-en Laye und von Trianon von Ungarn
an Osterreich abgetretenen Gebiete samt Zusatzprotokoll vom 31. Mirz 1924, BGBL.
Nr. 138/1925, p. 581; Zusatzprotokoll zu dem am 12. Janner 1924 zwischen der Re-
publik Osterreich und dem Konigreich Ungarn abgeschlossenen Staatsvertrag, BGBI.
Nr. 139/1925, p. 591. See Schwartz, I. Zur Lehre von der Staatensukzession. Niemeyers
Zeitschrift fiir Internationales Recht, 1933-1934, pp. 166-176.
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became stateless, and their number was still around twenty or thirty tho-
usand in 1926,% the preferential naturalization in Czechoslovakia and the
renaturalization in Hungary notwithstanding.

The nationality of spouses and children were only regulated in the
context of option. The nationality of women living in marriage and minors
under 18 years of age followed the option of the head of the family in accor-
dance with the principle of family unity. Hence, married women were not
entitled to exercise their right of option of their own accord, although in
some cases it was permitted on grounds of prolonged separation. Foreig-
ners and stateless persons living in transferred territories were not entitled
to become nationals of the successor state. Divergent interpretations of,
and difficulties in the determination of the rights of citizenship resulted in
statelessness on a massive scale. Stateless persons could only become Hun-
garian nationals if they were born within the Trianon borders and later
acquired rights of citizenship in transferred territories. Their situation was
ameliorated under Act XVII of 1922, which authorized their preferential
renaturalization.

Even though a century has passed since the post-war territorial chan-
ges, their profound impact on nationality can still be detected, as shown
by the 2010 amendment of Act LV of 1993 on Hungarian Citizenship.*® The
amended act provides for the preferential naturalization of a non-Hunga-
rian citizen “whose ascendant was a Hungarian citizen, or who demon-
strates the plausibility of his or her descent from Hungary and provides
proof of his or her knowledge of the Hungarian language”,*” irrespective of
his or her place of residence.

% WATSON, ref. 43, p. 57.

% See GANCZER, M. International Law and Dual Nationality of Hungarians Living
Outside the Borders. Acta Juridica Hungarica, 2012, 53(4), pp. 316-333; GANCZER,
M. The Recent Amendment of the Hungarian Citizenship Act. In: P. SMUK, ed. The
Transformation of the Hungarian Legal System 2010-2013. Budapest: CompLex Wol-
ters Kluwer, Széchenyi Istvan University, 2013, pp. 69-80; GANCZER, M. Hungarians
outside Hungary - the twisted story of dual citizenship in Central and Eastern Euro-
pe. Verfassungsblog (VerfBlog), 8 October 2014, at www.verfassungsblog.de/en/hun-
garians-outside-hungary-twisted-story-dual-citizenship-central-eastern-europe/;
GANCZER, M. A hatéron tali magyarok kettés dllampolgarsaganak nemzetkozi jogi
és belsé jogi aspektusai: a kollektiv elvesztéstdl a konnyitett megszerzésig [Internatio-
nal and Domestic Legal Aspects of Dual Nationality of Hungarians Living Abroad:
From Collective Loss to Preferential Acquisition]. ]og-Allam-Politz’ka, 2011, 3(3), pp.
45-61; GANCZER, M. Sarkalatos atalakulasok: az allampolgarsagi jog atalakulasa.
MTA Law Working Papers, 2014, 63, pp. 1-18.

¢ Act LV of 1993 on Hungarian Citizenship, Section 4(3).
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SYSTEM OCHRANY PRAV PRISLUSNIKOV MENSIN
SPOLOCNOSTI NARODOV AKO POTENCIALNY
POZITIVNY PODPORNY PRVOK ROZVOJA
SLOVENSKO-MADARSKYCH VZTAHOV PO PRIJATI
TRIANONSKEJ ZMLUVY

doc. JUDr. Juraj Jankuv, Ph.D.

Trnavskd univerzita v Trnave, Pravnicka fakulta, Katedra ustavného
prava a tedrie prava, Slovensko

Abstrakt: Tento prispevok je venovany problematike systému ochrany
prav prislusnikov mensin Spolo¢nosti narodov a identifikacii odpovede na
hypotézu ¢i tento systém ochrany prav prislusnikov mensin mohol sluzit
ako pozitivny podporny prvok rozvoja slovensko-madarskych vztahov po
prijati Trianonskej zmluvy.

Abstract

This paper is devoted to the issue of the system of protection of the
rights of persons belonging to minorities of the League of Nations and
the identification of the answer to the hypothesis whether this system of
protecting them could serve as a positive supporting element of Slovak-
-Hungarian relations after the adoption of the Treaty of Trianon.

Klacové slova
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Uvod
Otazka ochrany prav prislusnikov etnickych, jazykovych, kultirnych
a narodnostnych mensin v medzinarodnom prave ma svoju historicku, ale
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aj velmi sucasni dimenziu. Ma svojim spoésobom univerzélny vyznam,
kedze sa vztahuje na vsetkych prislusnikov mensin v ramci existujicich
suverénnych $tatov.! Odhady poc¢tu mensin vo svete sa roznia od stoviek
az po tisice. Podla viacerych nazorov vedy je, i v sicasnosti, minimalne
v 99 krajinach ohrozovand aspon jedna mensina.> Vzhladom tuto situdciu
rastie vyznam ich ochrany prostriedkami vnutrostatneho, ale i medzina-
rodného prava. Po skonceni prvej svetovej vojny sa otazka ochrany prav
prislusnikov mensin stal osobitne aktualnou. Po rozpade Rakisko-Uhor-
ska, vznikol celd rad ndstupnickych §tatov vratane byvalého Ceskosloven-
skd a Madarska. V uvedenych néstupnickych $tatoch nasledkom tohto
procesu vznikli velké mensinové spolocenstva.

V nadvéznosti na tieto problémy a v dosledku ohrozenia prislusnikov
mensin zmenami hranic $§tatov po prvej svetovej vojne, ako aj v ramci pro-
cesu dekolonizacie, medzinarodné spolocenstvo vytvorilo prvy uceleny
systém ochrany prav prislu§nikov mensin, vychadzajuci z ich kolektivneho
chapania. Tento systém bol vytvoreny na PariZskej mierovej konferencii po
prvej svetovej vojne a garantovany prvou Spolo¢nostou narodov.’ Spoci-
val na nie celkom spravodlivom, asymetrickom modeli zavizkov novych a
roz$irenych Statov strednej a vychodnej Eurdpy chranit a poskytovat taxa-
tivne ur¢ené prava prislusnikom mensin. Prislu$nici mensin mali i peticné
pravo vo vztahu k Rade Spolo¢nosti narodov. Tento systém mal svoje po-
zitiva i vyrazné slabiny, najmi kvoli asymetrickému charakteru zavizkov
a kolektivnemu charakteru prav, ktoré boli v ramci tohto systému mensi-
nam poskytované. Mal vSak i nesporné pozitiva a to najmé v rovine for-
mulovania celého radu $pecializovanych prav prislusnikov mensin ako aj
kontrolného mechanizmu ich dodrziavania.

! Porovnaj MRAZEK, J. Ochrana mensin z hlediska mezindrodniho prava. In: Prdvnik,
¢.6,1993. 5.478. ISSN 0231-6625.

2 GURR,T.R,, SCARRIT, J.R. Minorities at risk: A global Survey. In: Human Rights Qu-
arterly, No.3, 1989. s.375. ISSN 0275-0392.

*  Kproblematike ochrany prav prislusnikov mensin v ramci Spolo¢nosti narodov blizsie
pozri MRAZEK,]. Ochrana mensin z hlediska mezindrodniho prava. In: Pravnik, ¢.6,
1993. 5.478. ISSN 0231-6625 a THORNBERRY, P. International Law and the Rights of
Minorities. Oxford: Clarendon Press, 1994. s.38-52. 1SBN 0-19-825829-1. HOBZA,A.
Uvod do mezindrodniho prava mirového. Dil II. Praha, 1935. 5.368-380, SCHEU,H.
CH. Ochrana mens$in podle mezinarodniho prava. Praha: Karolinum,1998. s.10-22.
ISBN 80-7184-632-5, JANKUYV, J. Medzindrodnoprdvna ochrana prdv prislusnikov
mensin. Plzen: Ale§ Cenék, 2009. 5.40-46. ISBN 978-80-7380-210-3, LERNER, N. The
Evolution of Minority Rights in International Law. In.. BROLMAN, C.M. et al (ed.).
Peoples and Minorities. Dordrecht: Kluwer Academic Publishers, 1993. 5.77-101. ISBN
978-0792323150 a WELLER,M. (ed.). Universal Minority Rights. A Commentary on the
Jurisprudence of International Courts and Treaty Bodies. Oxford: Oxford University
Press, 2007. s. 4-12. ISBN 978-0-19-920851-7.
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Cielom tohto prispevku je preskiumat podstatu systému ochrany prav
prislusnikov mensin Spolo¢nosti narodov a identifikovat ¢i tento systém
ochrany prav prislusnikov mensin mohol slazit ako pozitivny podporny
prvok rozvoja slovensko-madarskych vztahov po prijati Trianonskej zmlu-

VY.

1 Systém ochrany prav prislu§nikov mensin Spoloc¢nosti narodov

Po prvej svetovej vojne vitazné mocnosti prijali komplex zmlav tykaju-
cich sa ochrany prav prislusnikov mensin. Tieto zmluvy boli vypracované
na PariZskej mierovej konferencii (1919-21). V rdmci tejto konferencie bol
vytvoreny novy systém ochrany prav prislunikov mensin.* Prava pris-
lusnikov mensin boli v zakotvené v mierovych zmluvdch (St. Germainskd,
Trianonskd, Neuillyskd, Lausanneskd) vitaznych mocnosti s Rakiskom
(1919), Bulharskom (1919), Madarskom (1920) a Tureckom (1923), v zvldst-
nych zmluvdch tykajiicich sa prav prislusnikov mensin uzavretymi medzi
vitaznymi mocnostami a Polskom, Juhosldviou, Ceskoslovenskom, Ru-
munskom a Gréckom, * v jednostrannych prehldseniach stitov voci Rade
Spolocnosti Ndrodov, ktoré urobili Albansko (1921), Esténsko (1923), Lit-
va (1922) a Lotyssko (1923) a v roznych dvojstrannych zmluvdch ako bola,
napr. Dohoda medzi Polskom a slobodnym mestom Gdansk (1920), $véd-
sko-finska zmluva, tykajtca sa ostrovov Alandy, nemecko-polska zmluva
o hornom Sliezsku (1922) a zmluva medzi spojencami a Litvou ohladom
Memellandu (1924).° Garantom tohto systému bola Spolocnost ndrodov
(angl. League of Nations), prva univerzdlna medzinarodna organizacia
politického charakteru, rovnako vytvorend na Parizskej mierovej kon-
ferencii. V jej ramci sa vytvoril i osobitny kontrolny systém dodrziava-
nia uvedenych zmluvnych a jednostrannych zaviazkov. Existencia tohto
kontrolného systému bola osobitne spomenuta v uvedenych zmluvnych
i jednostrannych normach. Na druhej strane v ramci Spolo¢nosti naro-
dov neboli prijaté Ziadne vSeobecné deklaricie alebo dohovory na ochranu
narodnostnych mensin. Ani Pakt Spolo¢nosti ndarodov (1919)” neobsahoval

¢ JANKUV, J. Medzindrodnoprdvna ochrana prdv prislusnikov mensin. Plzet: Ale§ Ce-
nék, 2009. 5.40. ISBN 978-80-7380-210-3.

> Texty zmluv pozri o.. v diele International Legislation, Vol.1, Hudson, New York,
1970. Podrobné komentére k tymto zmluvam blizsie pozri v diele Peska, Z. Narod-
ni mensiny a Ceskoslovensko. Bratislava: Pravnickd fakulta Univerzity Komenského
v Bratislave, 1932. 5.11-115.

¢ SCHEU, H. CH. Ochrana mensin podle mezindrodniho prdva. Praha: Karolinum,1998.
s. 11.ISBN 80-7184-632-5 a LERNER, N.: The Evolution of Minority Rights in Interna-
tional Law, In: BROLMAN, C.M. et al (ed.). Peoples and Minorities. Dordrecht: Kluwer
Academic Publishers, 1993. s. 253-287.

7 Tento pakt je obsiahnuty ako prva ¢ast mierovej zmluvy Versailleskej, Velkej saint
germainskej, Trianonskej a Neuillyskej. Povodny text vysiel v Zbierke zakonov pod
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v ziadnom zo svojich ¢ldnkov vSeobecne zavdzné ustanovenia pre ochra-
nu prav prisludnikov mensin. Uvedené zmluvné a jednostranné zavizky
Statov takto zostali vo svojom bezprostrednom pdsobeni obmedzené na
pouzitie v iizkej geografickej oblasti.?

Ustanovenia o ochrane prav mensin v jednotlivych zmluvach ¢i jed-
nostrannych prehlaseniach boli v ur¢itych ohladoch typologicky velmi
podobné a niekedy dokonca uplne totozné.’ Pre ilustraciu charakteru
mensinovych zavizkov v rdmci Spolo¢nosti narodov a v nadviznosti na
ciel tohto prispevku budeme venovat pozornost medzinarodnopravnym
zévizkom Madarska a prvej Ceskoslovenskej republiky.

Uprava ochrany prév prislu§nikov mensin v rdmci Madarska bola re-
gulovana Mierovou zmluvou mocnostami spojenymi a zdruzenymi a Ma-
darskom (1920)," nazyvanou aj Trianonskd zmluva. Tdto zmluva obsahuje
zdvizky Madarska v oblasti ochrany prav prislusnikov mensin v VI. Oddieli
nazvanom ,,Ochrana mensin“ (¢lanky 54 az 60). Podla ¢lanku 54 sa Madar-
sko zaviazalo, Ze ustanovenia obsiahnuté v tomto Oddieli budt uznané za
zakladné zékony, Ze ziadny zdkon, zZiadne nariadenie ani Ziadny uradny
ukon nebudu v rozpore alebo nesulade s tymito ustanoveniami a Ze zZiadny
zakon, ziadne nariadenie ani ziadny uradny tkon proti nim nebude mat
platnost. Clanok 55 zakotvuje nediskriminaént klauzulu, podla ktorej sa
Madarsko zavdzuje, Ze poskytne vetkym obyvatelom Madarska tplnt a
bezpodmiene¢nt ochranu ich zivota a ich slobody bez ohladu na ich po-
vod, $tatne obcianstvo, jazyk, rasu alebo ndbozenstvo. Vsetci obyvatelia
Madarska budu mat pravo, aby slobodne vyznavali, ako verejne tak aj su-
kromne akékolvek vyznanie, ndbozenstvo alebo vieru, ktorych vykonava-
nie nebude v nestlade s verejnym poriadkom a dobrymi mravmi. Clanky
56 a 57 sa tykaju $tatneho obcianstva prislusnikov mensin. Podla ich usta-
noveni Madarsko uznava za madarskych $tatnych prisludnikov ipso facto a
bez akejkolvek formality vSetky osoby, ktoré maju bydlisko na madarskom
uzemi v dobe, kedy tato zmluva nadobudne zavdznost, a nie st $tatnymi
prislusnikmi iného $tatu. Madarské Statne obc¢ianstvo nadobudne ipso fac-
to aktom narodenia na madarskom tzemi kazd4 osoba, ktord nenadobuda
$tatne obcianstvo iného $tatu.

¢.217/1921 Zb. z. a n,, spolu s franctizskym a anglickym autentickym textom. Zmeny
pozri pod ¢. 132/1927 Zb. z. a n.

8 SCHEU, H. CH. Ochrana mensin podle mezindrodniho préva. Praha: Karolinum,1998.
s. 11. ISBN 80-7184-632-5.

°  Bliz8ie pozri SCHEU, H. CH. Ochrana mensin podle mezindrodniho prdva. Praha: Ka-
rolinum,1998. s. 12-15. ISBN 80-7184-632-5.

1" Treaty of Peace between the Allied and Associated Powers and Hungary (1920). Blizsie
pozri na webstranke https://www.dipublico.org/100759/treaty-of-trianon-treaty-of-
-peace-between-the-allied-and-associated-powers-and-hungary/
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Clanky 58 a 59 zakotvujt prava mensin. Podla ¢ldnku 58 si vietci ma-
darski §tatni ob¢ania budd rovni pred zdkonom a budu pozivat rovnaké
obcianske a politické prava bez ohladu na rasu, jazyk nebo nabozenstvo.
Rozdiel v ndbozenstve, viere alebo vyznani nemdze byt Ziadnemu madar-
skému $tatnemu obc¢anovi na ujmu, pokial ide o uzivanie obc¢ianskych a
politickych prav a hlavne pokial ide o pristup do verejnej sluzby, uradov
a k hodnostiam alebo o vykonavanie akejkolvek Zivnosti alebo povolania.
Madarskym $tatnym ob¢anom nebudud ukladané ziadne obmedzenia, po-
kial ide o slobodné uzivanie akéhokolvek jazyka ¢i uz v sikromnych alebo
obchodnych stykoch, vo veciach, tykajucich sa nabozenstva, tlace alebo
verejnych prejavov akéhokolvek druhu a v ramci verejnych zhromazdeni.
Ak by madarska vlada zaviedla nejaky oficidlny jazyk, bude i napriek tomu
to poskytnuta madarskym Statnym prislusnikom pouzivajicim iny jazyk
ako madarsky primerana moznost, aby pouzivali svoj jazyk ako tstne, tak
pisomne pred sudmi. S madarskymi $tatnymi prislusnikom, patriacim k
mensinam etnickym, nabozenskym alebo jazykovym, bude podla prava a
v skuto¢nosti za rovnakych zaruk zaobchadzané rovnako ako s ostatnymi
madarskymi $tatnymi ob¢anmi. Osobitne tieto osoby budi mat rovnaké
pravo, aby na vlastné naklady zakladali, riadili a pod mali pod dozorom
[udomilné, nabozenské alebo socidlne ustavy, $koly a iné vychovné tsta-
vy s pravom pouzivat tam slobodne svoj jazyk a slobodne tam vykonavat
svoje ndbozenstvo. Cldnok 59 ustanovuje, Ze pre téely verejného vyucova-
nia, poskytne madarskd vlada v mestdch a okresoch, v ktorych je usadeny
znac¢ny zlomok madarskych statnych prislusnikov iného jazyka nez ma-
darského, primerané moznosti zabezpecujtce, aby detom tychto madar-
skych statnych prislusnikom bolo poskytnuté vyucovanie vo vseobecnych
$kolach v ich vlastnej re¢i. Toto ustanoveni nebude madarskej vlade branit,
aby v danych Skoldch ustanovila povinnym vyucovanie madarského ja-
zyka. V mestach a okresoch, v ktorych je usadeny zna¢ny zlomok madar-
skych $tatnych prislusnikov, patriacich k etnickym, nabozenskym alebo
jazykovym mensindch, zabezpeci sa tymto mensindm slusny podiel v po-
zitkoch a v pouziti ¢iastok, z verejnych fondov podla $tatneho rozpoctu,
obecnych rozpoctov alebo inych rozpoctov, ktoré maju byt vynalozené na
vychovu, nabozenstvo alebo ludomilné aktivity.

Znenie ¢lanku 60 reagovalo na existenciu kontrolného mechanizmu
dodrziavania ustanoveni tejto zmluvy Spolo¢nosti narodov. Madarsko
v duchu tohto ¢lanku suhlasilo s tim, Ze ustanovenia predchadzajicich
¢lankov tohto oddielu, pokial sa tykaju prislu§nikov rasovej, nabozenskej
nebo jazykovej mensiny, zakladaji zavizky medzinarodného zaujmu a
budu pozivat zaruky Spolo¢nosti narodov. Nesmu byt menené bez sthlasu
vacsiny v Rada Spolo¢nosti narodov. Mocnosti spojené a zdruzené zastu-
pené v Rade sa zavizuju, Ze neodopru svoj suhlas takym zmenam danych
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¢lankov, ktoré schvali va¢sina Rady Spolo¢nosti narodov v predpisane;j for-
me.

Madarsko taktiez v duchu tohto ¢lanku sthlasilo s tym, Ze kazdy clen
Rady Spolo¢nosti narodov bude mat pravo obratit pozornost Rady na kaz-
dé uz vzniknuté alebo hroziace porusenie ktoréhokolvek z tychto zavizkov
a ze Rada bude moct zvolit postup a vydat také pokyny, aké sa jej za da-
nych okolnosti budu zdat vhodné a i¢inné.

Madarsko dalej suhlasilo s tym, aby kazdy rozpor, ktory by vznikol o
pravnych alebo skutkovych otazkach, suvisiacich s uvedenymi ¢lankami,
medzi madarskou vladou a ktoroukolvek z mocnosti spojenych a zdruze-
nych alebo ktoroukolvek inou mocnostou, ktora je ¢lenom Rady Spoloc-
nosti narodov, bol pokladany za spor medzinarodného charakteru podla
znenia ¢lanku 14 Paktu Spolo¢nosti ndrodov. Madarska vlada suhlasila,
aby kazdy takyto spor, ako o to bude ziadat druhad strana, bol postupeny
Stalemu dvoru medzinarodnej spravodlivosti, ktorého rozhodnutie bude
kone¢né a bude pozivat rovnaku zavdznost a uc¢innost ako rozhodnutia
podla ¢lanku 13 Paktu Spolo¢nosti narodov.

Uprava ochrany prav prislusnikov mensin v ramci Ceskoslovenska
bola upravena viacerymi dal$imi medzinirodnymi zmluvami. Bola to
Mierovd zmluva medzi mocnostami spojenymi a zdruZenymi a Rakiskom
(1919)" nazyvana aj Saintgermainskou zmluvou, Zmluva medzi Celnymi
mocnostami spojenymi a zdruZenymi a Cesko-Slovenskom (1919),” na-
zyvana aj Malou Saintgermainskou zmluvou, a dvojstranné zmluvy Ces-
koslovenska s Rakuskom, Nemeckom a Polskom." Uprava obsiahnutd v
medzinarodnych zmluvach bola zdkladom pravneho postavenia mensin
v Ceskoslovensku. Od tejto upravy sa potom odvijala vnuitrostdtna pravna
uprava. Prvym dolezitym ustanovenim v tomto smere je ¢lanok 57, Mie-
rovej zmluvy medzi mocnostami spojenymi a zdruZenymi a Rakiiskom ,,, z
19.septembra 1919. Clanok 57 zakotvil povinnost Ceskoslovenska prijat v
osobitnej zmluve ustanovenia na ochranu zdujmov tych obyvatelov ¢esko-
slovenského §tatu, ktori sa od vdcsiny lisili rasou, pouzivanym jazykom a
vyznavanym naboZenstvom.

! Treaty of Peace between the Allied and Associated Powers and Austria (1919). Blizsie
pozri na webstrdnke https://www.dipublico.org/100758/treaty-of-st-germain-treaty-
-of-peace-between-the-allied-and-associated-powers-and-austria/. Tato zmluva bola
uverejnend v Zbierke zdkonov pod ¢. 507/1921 Zb.z. a n.

2 Treaty between the Principal Allied and Associated Powers and Czechoslovakia
(1919). Blizsie pozri na webstranke: https://history.state.gov/historicaldocuments/
frus1919Parisvl3/ch30. Tato zmluva bola uverejnend v Zbierke zdkonov pod ¢.
508/1921 Zb.z. an.

13 PESKA, Z. Ndrodni mensiny a Ceskoslovensko. Bratislava: Pravnickd fakulta Univer-
zity Komenského v Bratislave, 1932. s. 6-7.

55


https://www.dipublico.org/100758/treaty-of-st-germain-treaty-of-peace-between-the-allied-and-associated-powers-and-austria/
https://www.dipublico.org/100758/treaty-of-st-germain-treaty-of-peace-between-the-allied-and-associated-powers-and-austria/
https://history.state.gov/historicaldocuments/frus1919Parisv13/ch30
https://history.state.gov/historicaldocuments/frus1919Parisv13/ch30

Tento zavizok bol realizovany a podrobne rozpracovany v Zmluve me-
dzi Celnymi mocnostami spojenymi a zdruZenymi a Cesko-Slovenskom, z
19. septembra 1919. Podla ¢lénku 1 tejto zmluvy sa CSR zaviazala uznat
ustanovenia tykajice sa mensin uvedené v ¢lankoch 2 az 8 zmluvy za za-
kladné zakony, t. j. zakotvit ich do vnuatro$tatneho poriadku a zabezpe-
¢it, aby ziaden zdkon, nariadenie alebo uradny ukon nebol v rozpore s
tymito ustanoveniami. Clénky 2 az 8, zahrnali $pecidlne mensinové prava,
ale aj ustanovenia riesiace otazku $tatneho obcianstva osob nemeckého,
rakuskeho a madarského pévodu. Mensinové prava zahfnali pravo na
ochranu Zivota a slobody obyvatelstva bez ohladu na povod, jazyk, rasu a
nabozenstvo (¢l.2), pravo na slobodu viery a nabozenstva v stlade s verej-
nym poriadkom a dobrymi mravmi (¢.2), zésadu rovnosti obéanov CSR
pred zakonom a v pouzivani ob¢ianskych a politickych prav bez ohladu
na rasu, jazyk a nabozenstvo (¢1.7), pravo na slobodu pouzivania mensino-
vého jazyka v sukromi, obchodnych stykoch, pri ndbozenskych tikonoch,
v tlaci ako aj pri verejnych prejavoch na verejnych zhromazdeniach (¢1.7),
pravo na pouzivanie mensinového jazyka v konani pred sidmi (¢.7), pravo
zakladat mensinové $koly a vzdelavacie tstavy ako aj institucie udomil-
ného, nabozenského a socialneho charakteru (¢1.8), pravo na vzdeldvanie
v mensinovom jazyku v oblastiach, kde sidli zna¢ny pocet inojazycnej po-
puldcie (¢L.9), pravo pristupu mensin k $tatnym a obecnym financiam na
vzdelavanie, nabozenstvo a ludomilné ucely (¢1.9). Ustanovenia o §tatnom
obcianstve zakotvovali povinnost CSR uznat osoby nemeckého, rakuske-
ho a madarského povodu s bydliskom alebo domovskym pravom na izemi
CSR za §tatnych obéanov (¢1.3), slobodu opcie akéhokolvek iného $tétneho
ob¢ianstva, ktoré im bude pristupné, pre osoby nemeckého, rakuskeho a
madarského pdvodu starsie ako 18 rokov, spolu s ich maloletymi detmi
(¢1.3,4,5). Mala Saintgermainskd zmluva osobitne riesila i postavenie Rusi-
nov (¢1.10-13), ktorym sa CSR zaviazala vytvorit samospravnu jednotku s
¢o najdirSou autondmiou, s vlastnym snemom a guvernérom menovanym
prezidentom CSR.

V zmysle ¢lanku 14 zmluvy, dalej CSR suhlasila s tym, Ze uvedené men-
$inové prava bude garantovat Spolo¢nost Narodov a akceptovala i pravo
¢lenov Rady Spolo¢nosti narodov obratit pozornost na kazdé uz vzniknuté
alebo hroziace porusenie uvedenych zavizkov ako aj pravo Rady vydat po-
kyny pre rieSenie veci. Akceptovala tym systém ochrany mensin vyvinu-
ty Spolo¢nostou narodov vratane petiéného prava mensin. CSR v danom
¢anku sthlasila i s tym, Ze kazdy rozpor medzi CSR a ktorymkolvek ¢len-
skym $tatom Spolocnosti narodov, ohladom uvedenych mensinovych za-
vazkov, bude pokladany za spor medzinarodny a akceptovala i pravo pro-
tistrany predlozit dany spor Stalemu dvoru medzinarodnej spravodlivosti.

56



Ustanovenia ¢lanku 14 Malej Saintgermainskej zmluvy a Trianonskej
zmluvy do urcitej miery nacrtavaja i spomenuty kontrolny systém dodr-
ziavania zaviazkov $tatov v oblasti prav prislusnikov mensin Spolo¢nosti
narodov (dalej SN). Obdobné ustanovenie mali i ostatné mensinové zmlu-
vy z tohto obdobia, pricom z chronologického hladiska bol prvym ¢lanok
12 Polskej mensinovej zmluvy, ktory sa stal vzorom pre vSetky ostatné,
vratane uvedenej Malej Saintgermainskej zmluvy. Tento systém sa reali-
zoval v rdmci konania dvoch hlavnych organov SN, a to Rady Spolo¢nosti
narodov (dalej Rada SN) a v konani pred Stdlym dvorom medzinarodnej
spravodlivosti (dalej SDMS). Rada SN sa mohla zaoberat porusenim men-
$inovych prav bud z podnetu ¢lena Rady SN alebo na zaklade individudl-
nych alebo kolektivnych peticii prislu$nikov mensiny. Rada SN spociatku
nemala procesné normy pre peti¢né konanie a preto postupom casu v tejto
oblasti prijala cely rad rezolucii. **

Prvou z nich bola Rezoliicia z 25. oktobra 1920, ktorou sa vytvoril, tzv.
Vybor troch (franc. Comité de Trois), pre skiimanie peticii mensin. Tento
Vybor pozostaval z predsedu Rady SN a dvoch nim prizvanych ¢lenov a
rozhodoval ¢i je dana vec prijatelnou pre posudenie Radou SN. Touto rezo-
laciou sa v praxi de facto kreoval institat peticii mensin. Prislu$nici men-
$in mali moznost peti¢ného prava pred Radou SN pre pripad porusenia
zakotvenych prav. Peti¢né pravo prislusnikov mensiny malo povahu ,ko-
lektivneho prava“, pricom sa vopred vylucovali peticie smerujtce k secesii.
Podanie peticie vS§ak nemalo pravne uc¢inky automatického zacatia kona-
nia vo veci Radou SN. Generalny tajomnik SN, ktorému mala byt staznost
smerovand mal povinnost oznamit vec ¢lenom Rady SN, bez vlastného ko-
mentdra. Postupom c¢asu sa vyvinula prax, ze dand vec sa oznamila vset-
kym ¢lenom SN. V pripade naliehavych veci mal generalny tajomnik SN
oznamit vec Rade SN v ¢o najkratsej lehote.

Dalsia Rezoliicia z 5. septembra 1923 Rady SN stanovila podmienky
prijatelnosti staznosti, ktoré sa po druhej svetovej vojne objavili (v obmene-
nej podobe) v procesnom konani medzinarodnych orgdnov stidnej a kvazi
sidnej povahy zaoberajicimi sa ochranou Iudskych prav. I$lo o poziadav-
ky a) povodu peticie - staznost nesmela byt anonymna, b) formy peticie
- podanie malo byt pisané slusnym ténom, c) obsahu peticie - predmetom
musela byt ochrana mensin v zmysle platnych medzinarodnych mensino-
vych zmlav a noriem, jej obsahom nemohlo byt odtrhnutie od materské-
ho $tatu, staznost mala obsahovat udaje a fakty, ktoré neboli predmetom
inej subezne prerokovdvanej staznosti. Dal$ia Rezoliicia z 27, juna 1921,

" K uvedenym rezolucidm ako aj k celému systému ochrany prav prislusnikov mensin

v ramci Spolo¢nosti narodov blizsie pozri dielo PESKA, Z. Ndrodni mensiny a Cesko-
slovensko. Bratislava: Pravnicka fakulta Univerzity Komenského v Bratislave, 1932. s.
107-118.
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stanovila osobitné procesné podmienky pre pripad peticii zo strany Statu,
ktory nebol ¢lenom SN. Rezoliicia z 10. jina 1925 vymedzuje negativnym
sposobom ¢lenstvo vo Vybore troch, v ktorom nemohli byt, zastupca statu,
kde zije poskodena mensina, zastupca susedného $tatu a zastupca $tatu, v
ktorom je vacsina obyvatelstva etnicky totozna s poskodenou mensinou.
Rezoliicia z 13. juna 1929, obsahovala ustanovenia o moznosti informo-
vania stazovatela o nedostatkoch v nalezitostiach peticie, dalej moznost
roz$irenia Vyboru troch na 5 ¢lenov vo vynimocnych pripadoch, moznost
zvolat zasadnutie Vyboru troch i medzi zasadnutiami Rady SN, ak to pri-
pad vyzaduje, povinnost Generalneho tajomnika SN informovat raz ro¢ne
o doslych podaniach, povinnost Vyboru troch informovat ¢lenov Rady SN
o podaniach, ktoré neodporucil na prerokovanie Radou SN, ako aj ustano-
venia o uverejnovani vysledkov prace Vyboru troch, ako aj udajov o pocte
peticii a spdsobe ich rieSenia. Konanie pred Radou SN malo povahu kona-
nia zmierovacieho a mohlo viest nanajvys k odporucaniu Rady SN.

Prislusnici mensinovych spolocenstiev v hojnej miere vyuzivali petic-
né pravo, o com svedcia stovky peticii od prislusnikov madarskej mensiny
proti Rumunsku, nemeckych mensin proti Polsku a byvalému Ceskoslo-
vensku i madarskej mensiny proti Ceskoslovensku. Niektoré z pripadov
boli prevzaté za svoje suverénnymi $tatmi a boli predlozené SDMS. V
rokoch 1920 az 1939 bolo mensinovej sekcii predlozenych asi 883 peticii.
Avsak iba 16 z 395 peticii povazovanych za prijatelnych sa dostalo do po-
zornosti Rady a z nich v 16 pripadoch Rada odsudila obvineny $tat za ne-
spravne zaobchadzanie iba v $tyroch pripadoch.”

V pripade ak sa v ramci zmierovacieho konania vo veci tej ktorej pe-
ticie nedosiahlo rie$enie, Rada SN mala pravo postupit celt vec SDMS. V
pripade predloZenia sporu Radou SN bola jurisdikcia SDMS obligatérnou.
SDMS takéto spory riesil a vydal v otazke ochrany prav prislusnikov men-
$in i viacero posudkov na zaklade ziadosti Rady SN. Tato jeho judikattra
je vyznamna a podnetnd najmi z hladiska vykladu jednotlivych zmlav za-
kotvujucich prava prislusnikov mensin.

2 Peticie 0s0b madarskej narodnosti s ¢eskoslovenskym $tatnym
obcianstvom v ramci zmierovacieho konania Rady Spolo¢nosti
narodov voci Ceskoslovensku

Z hladiska ciela tohto prispevku je vhodné poukazat na peticie madar-
skej mensiny proti Ceskoslovensku. Podla dostupnych informécii podali
prislusnici madarskej mensiny celkovo 26 peticii proti byvalému Cesko-

° Summary of Petition of Railroad Workers of Hungarian Origin and Protection of Mi-
norities in Czechoslovakia. Pozri https://www.wdl.org/en/item/11569/
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slovensku.' Z hladiska obsahu peticii je velmi dobre dostupna peticia 18
zelezni¢nych robotnikov madarského povodu, ob¢anov Ceskoslovenska,
proti Ceskoslovensku z roku 1932.” Pracovnici, vietci predtym zamestna-
ni na zelezniciach Rakusko-Uhorska, tvrdili, ze boli prepusteni z prace a
zamietli im dochodky na ziklade ich $tatnej prislusnosti. V odpovedi na
peticiu Vybor troch, zlozeny zo zéstupcov Guatemaly, Nérska a Spaniel-
ska, dospel k zaveru, ze pracovnici neboli diskriminovani. Navrhol vsak,
aby Ceskoslovenska vldda zvézila, ¢i je mozné najst sposob, ako by muzi
mobhli dostédvat dochodky za svoje zamestnanie pred rokom 1918. Odpoved
bola v mnohych ohladoch typicka pre pristup organov riesiacich peticie,
ktorym bolo zabranit priamemu odsudeniu $tatov za diskriminaciu pri
snahe o odstranenie problémov pomocou neformalnych rieseni.

Viacero peticii 0s6b madarskej narodnosti s c¢eskoslovenskym Stat-
nym ob¢ianstvom proti Ceskoslovensku sa tykalo otdzky autonémie Pod-
karpatskej Rusi. K vytvoreniu tejto autonémie sa Ceskoslovensko medzi-
narodnopravne zaviazalo. K pisaniu peticii tohto charakteru podnecovala
stazovatelov najma madarska vlada s nadejou, Ze samosprav regiéonu by
mohla vytvorit cestu k postupnému pri¢leneniu regionu k Madarsku na
zaklade jeho vlastnej vole. Tieto peticie vSak neuspeli. Rada Spolo¢nosti
nirodov po presetreni peticif iba poukazala na fakt, ze Ceskoslovensko
sice vyprodukovalo viacero optimistickych $tudii ohladom tizemnej auto-
némie Podkarpatskej Rusi, ale nikde tuto autonémiu nevytvorilo."

O niec¢o uspesnejsie koncili peticie smerujice proti pozemkovym re-
formam, ktoré podla stazovatelov posilnovali ekonomick a politickit moc
vlddnuceho naroda (vtedy ceskoslovenského naroda) na ukor prislusni-
kov madarskej mensiny. Tomuto druhu peticii zo strany osob madarskej
nérodnosti Ceskoslovensko ¢elilo dlhé roky. Rada Spolo¢nosti nérodov
v tejto suvislosti akceptovala ¢eskoslovenské argumenty ako aj zavazok, ze
bude distribuovat vyvlastnené pozemky sposobom, ktory bude spravodli-
vy a proporcionalny vo vztahu k mensinovej populacii.”®

¢ ZEIDLER, M. The League of Nations and Hungarian Minority Petitions. In: EILER,
F., HAJKOVA, D. et al. Czech and Hungarian Minority Policy in Central Europe 1918-
1938. Praha, Budapest: Masaryktv ustav a Archiv AV CR a MTA Etnikai-Nemzeti
Kisebbségkutaté Intézets, 2009. 5.110. ISBN 978-80-86495-54-5.

7" Summary of Petition of Railroad Workers of Hungarian Origin and Protection of Mi-
norities in Czechoslovakia. Pozri https://www.wdl.org/en/item/11569/

'8 ZEIDLER, M. The League of Nations and Hungarian Minority Petitions. In: EILER,
F., HAJKOVA, D. et al. Czech and Hungarian Minority Policy in Central Europe 1918-
1938. Praha, Budapest: Masarykiv tstav a Archiv AV CR a MTA Etnikai-Nemzeti
Kisebbségkutat6 Intézets, 2009. s.111. ISBN 978-80-86495-54-5.

! ZEIDLER, M. The League of Nations and Hungarian Minority Petitions. In: EILER,
F., HAJKOVA, D. et al. Czech and Hungarian Minority Policy in Central Europe 1918-
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3 Judikatura Staleho dvora medzinarodnej spravodlivosti
v oblasti ochrany prav prislusnikov mensin

Judikaturu Stidleho dvora medzinarodnej spravodlivosti v oblasti
ochrany prav prislusnikov mensin prispela k vykladu existujicich zavéz-
kov v ramci systému ochrany prav prislunikov mensin v ramci Spolo¢nos-
ti ndrodov. Stalemu dvoru medzinarodnej spravodlivosti boli Radou spo-
lo¢nosti narodov postipené tri pripady medzistatnych sporov, z ktorych
vzislo iba jedno rozhodnutie v pripade Prdva mensin v Hornom Sliezsku
(mensinové skolstvo, 1928).° Okolnosti pripadu boli relativne zlozité. Spor
vznikol na tzemi polskej ¢asti tzv. Horného Sliezska, ktoré bolo pridelené
Polsku, na zaklade vysledkov hlasovania obyvatelstva z 20. marca 1921,
rozhodnutim Konferencie velvyslancov z 20. oktébra 1921. Toto rozhod-
nutie vychddzalo nazoru Rady Spolo¢nosti Narodov. V tomto rozhodnuti
bolo o. i. stanovené, ze Polsko a Nemecko maju uzavriet dvojstranna zmlu-
vu tykajuicu sa rozdeleného izemia Horného Sliezska pricom tato zmluva
mala reSpektovat ustanovenia tzv. Polskej mensinovej zmluvy z 28. Jina
1919, ktoru Polsko uzavrelo z vitaznymi mocnostami prvej svetovej vojny,
a ktora obsahovala cely rad zavizkov z oblasti ochrany prav prislusnikov
mensin. Ako uz bolo uvedené obe krajiny takuto zmluvu uzatvorili 15.
maja 1922. Tato zmluva je oznadované aj ako Zenevsky dohovor tykajtci sa
Horného Sliezska (dalej Zenevsky dohovor).?! V nadviznosti na Zenevsky
dohovor bola vytvorena Zmiesané komisia pre Horné Sliezsko a Arbitrdazny
tribundl. Oba tieto organy mali pravomoc pre rieSenie sporov pri aplikacii
zmluvy.

Samotna podstata sporu vznikla pri aplikdcii ustanoveni ¢lankov 106
a 131 Zenevského dohovoru polskymi $tdtnymi orgdnmi. Clanok 106 za-
kotvuje moznost vytvorenia mensinovych §kol na ziadost $tatneho obca-
na, podporent osobami pravne zodpovednymi za vzdeldvania aspon 40
deti patriacich k jazykovej mensine, pricom tieto deti si rovnako $tatnymi
ob¢anmi Polska, patria k danému $kolskému obvodu, maju predpisany vek
pre povinnu $kolskt dochdadzku so zamerom, Ze tieto deti budd navstevo-
vat dant $kolu. Clanok 131 zakotvuje pravo osoby pravne zodpovednej za
dieta na ustne alebo pisomné vyhlasenie o urceni jazyka Ziaka ¢i dietata.

1938. Praha, Budapest: Masaryktv tstav a Archiv AV CR a MTA Etnikai-Nemzeti
Kisebbségkutatd Intézets, 2009. s.111. ISBN 978-80-86495-54-5.

2 Rights of Minorities in Upper Silesia, Permanent Court of International Justice (PCIJ),
Ser. A, No 15, 26.04.1928

German-Polish Convention Concerning Upper Silesia (1922), franc. Convention
germano-polonaise relative a la Haute Silésie (1922), nem. Deutsch-Polnisches Ab-
kommen tiber Oberschlesien(1922) Bliz$ie pozri webstranku https://alex.onb.ac.at/
cgi-content/alex?aid=drb&datum=1922&page=266&size=45, kde je tento dohovor
publikovany vo francuzskom a nemeckom jazyku.
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Takéto vyhlasenie nesmie byt verifikované alebo spochybnované vzdela-
vacimi in$titGciami.

Polské $tatne organy v nadvaznosti na uvedené ustanovenia nariadili
v roku 1926 spravne vysetrovanie aby preverili autenticitu Ziadosti o prijati
do nemeckych mensinovych $kol, aby zistili, ¢i takéto Ziadosti pochddzaju
od o0s6b, ktoré boli na to opravnené a aby overili ¢i nastali okolnosti pred-
pokladané ¢lankami 106 a 131 Zenevského dohovoru. V désledku vysetro-
vania bolo za nulitné alebo neplatné vyhlasenych celkovo 7114 zaznamov
deti v registroch mensinovych $kdl z roznych dévodov. V doésledku tohto
v $kolskom roku 1926-1927 boli uvedené deti presunuté na polské verejné
$koly. Rodic¢ia a osoby pravne zodpovedné za tieto deti odmietli poslat deti
do kol s polskym vyucovacim jazykom. Policia mnohych z uvedenych ro-
di¢ov a zakonnych zastupcov v dosledku tohto predvolavala a udelovala im
pokuty za porusovanie polskych vnutrostatnych zakonov tykajtcich sa po-
vinnej $kolskej dochadzky. V nadvaznosti na tieto udalosti organizacia ne-
meckej mensiny v Hornom Sliezsku Nemecky ludovy zviz pre Polské Horné
Sliezsko (Deutscher Volksbund fiir Polnisch Oberscheleisen) poslala 25. sep-
tembra 1926 peticiu spravnym organom pre polské Sliezsko so Ziadostou
aby boli vymazy zaznamov Zziakov z registrov nemeckych mensinovych
$kol zrusené. Vojvoda Sliezska tejto peticii nevyhovel a preto sa celd vec
postupne dostala cez Zmie$ant komisiu pre Horné Sliezsko a neskor cez
polsku vladu az pred Radu spolo¢nosti Narodov. Rad spolo¢nosti Narodov
prijala vo veci Rezoluciu z 12. Marca 1927, kde naznacila urcité rieSenie
pripadu. Nemecko v8ak nebolo spokojné s vykonanim tejto rezolucie zo
strany Polska a podalo 2. Janudra 1927 zalobu proti Polsku v danej veci na
zéklade clanku 72 ods. 3 Zenevského dohovoru, ktory zalozil pre riesenie
sporov z tejto zmluvy povinnu jurisdikciu Staleho dvora medzindrodnej
spravodlivosti (dalej SDMS). Polska strana podala predbeznti namietku vo
vztahu k jurisdikcii SDMS s odévodnenim, ze odlisnosti v ndzoroch na
vyklad ¢lankov Zenevského dohovoru, ktoré oznacila nemeckd stran ne-
zakladaji dovod pre zalozenie jurisdikcie sudu , resp. s argumentom, ze vo
veci by mala rozhodnut rada Spolo¢nosti Narodov, ktora je podla polskej
strany kone¢nou in$tanciou pre rozhodnutie vo veci.

Nemecko v Zalobe pozadovalo aby SDMS vyniesol rozsudok, ze ¢lanky
74, 106 a 131 Zenevského dohovoru (1922) vytvaraji neobmedzent slobo-
du jednotlivca vyhlasit podla vlastného svedomia a vlastnej osobnej zod-
povednosti, ze patri alebo nepatri k rasovej, jazykovej alebo ndbozenskej
mensine a tiez neobmedzent slobodu vybrat si jazyk vzdelavania a zodpo-
vedajucu $kolu pre ziaka alebo dieta, za ktorého vzdelanie je pravne zod-
povedny, ze uvedené vyhlasenie nesmie byt predmetom verifikacie, sporu,
tlaku alebo natlaku v akejkolvek forme zo strany $tatnych organov, a ze
akékolvek opatrenia poskodzujice vyberané mensinové skoly nie st v su-
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lade s ¢lankami 65, 68, 72 ods.2 a Preambuly Casti IT Zenevského doho-
voru.

Polsko pozadovalo zamietnutie nemeckého naroku alebo alternativne
rozhodnutie SDMS v znent, ze ¢ldnky 69, 74, 106 a 131 Zenevského dohovo-
ru zakotvuju slobodu kazdého $tatneho obc¢ana podla vlastného svedomia
a vlastnej osobnej zodpovednosti, ze patri alebo nepatri k rasovej, jazyko-
vej alebo nabozenskej mensine a tiez slobodu vyhlasit aky je jazyk dietata
alebo Ziaka za ktorého vzdelanie je zodpovedny. Cldnok 65 zakotvuje, ze
ustanovenia ¢lankov 66 az 68 nesmu byt za ziadnych okolnosti zmene-
né zdkonom, nariadenim alebo tradnym konanim. Clanok 68 zakotvuje
pravo prislusnikov mensin na rovnost s ostatnymi ob¢anmi a pravo na
vytvédranie, udrziavanie a kontrolu charitativnych, ndbozenskych a soci-
alnych institucii, §kol a inych vzdelavacich zariadeni na vlastné naklady
s pravom na pouzivanie ich vlastného jazyka a na vykon ich naboZenstva.
Clanok 69 zakotvuje zavizok zmluvnych stran vytvorit v rdmci vzdelava-
cieho systému v mestach a okresoch s primeranou c¢astou polskych obca-
nov s inym nez polskym jazykom, adekvatne moznosti v ramci zakladnych
$kol, pre zabezpecenie vyucovania prostrednictvom ich vlastného jazyka.
Tento zavazok nebrani vlade zaviest povinné vyucovanie $tatneho jazyk
a na uvedenych skolach. Clanok 72 ods.2 zakotvuje, Ze kazdy ¢len Spolo¢-
nosti narodov sa moze obratit na Radu Spolo¢nosti narodov v pripade ak
je ohrozené vykondvanie zdvizkov podla Zenevského dohovoru. Clanok
74 zakotvuje, Ze otazka, ¢i osoba patri alebo nepatri k rasovej, jazykovej
alebo ndbozenskej mensine nesmie byt verifikovana alebo spochybnend
Statnymi orgdnmi.

SDMS rozhodol , ze odmieta predbezné namietky Polska voci ju-
risdikcii SDMS. SDMS dalej rozhodol, Ze ¢clanky 74, 106 a 131 Nemecko-
-polského dohovoru (1922) poskytuju slobodu kazdého statneho obcana
podla vlastného svedomia a vlastnej osobnej zodpovednosti, vyhlasit, ze
patri alebo nepatri k rasovej, jazykovej alebo nabozenskej mensine a tiez
slobodu vyhlasit aky je jazyk dietata alebo ziaka za ktorého vzdelanie je
zodpovedny. Uvedené vyhldsenia musia ustanovovat, ¢o ich autor poklada
za pravdivy pristup k podstate otazky, a ze pravo slobodne vyhlasit aky je
jazyk dietata alebo ziaka, neobsahuje neobmedzené pravo na vyber jazyka
v ktorom ma byt poskytované vyucovanie alebo prislusnej skoly. Vyhlase-
nia podla ¢lanku 131 dohovoru a tiez otazka ¢i osoba patri alebo nepatri
k rasovej, jazykovej alebo ndbozenskej mensine nesmu byt predmetom
ziadnej verifikdcie, sporu, tlaku alebo obmedzeni zo strany statnych orga-
nov. SDMS konstatoval, Ze nie je opravneny rozhodnit o tej ¢asti podania
Nemecka podla ktorej akékolvek opatrenia poskodzujtice vyberané men-
$inové $koly nie st v stilade s ¢lankami 65, 68, 72 ods.2 a Preambuly Cas-

62



ti II Zenevského dohovoru. Nemecko totiz neoznatilo Ziadne konkrétne
opatrenie Polska, ktoré by malo byt s uvedenymi ustanoveniami v rozpore.

Rada SN si pri rieseni peticii mens$in mohla pomoct ziadostou o po-
sudok SDMS. Ttto moznost v praxi aj viackrat vyuzila. SDMS v nadviz-
nosti na tieto ziadosti rady SN vydal v tejto suvislosti viacero posudkov
(angl. advisory opinions). Posudok z 10. septembra 1923, Otdzky tykajiice
sa usadlikov nemeckého povodu na tizemi postiipenom Polsku®, sa tykal
otazky platnosti zmlav o prendjme pody nemeckych usadlikov, ktori zis-
kali Statne obc¢ianstvo Polska po postipeni uzemia, na ktorom sidlili Pol-
sku, v dosledku Versilleskej mierovej zmluvy (1919). Polska strana v tomto
pripade tvrdila, ze uvedené zmluvy stratili postipenim tizemia platnost.
SDMS v posudku konstatoval opak t. j. potvrdil, Ze zmluvy by mali nadalej
zostat v platnosti az do doby ukoncéenia ich platnosti alebo pravne dohod-
nutej zmeny. Dany posudok je osobitne vyznamny i tym, Ze SDMS tu vy-
lozil otazku pojmov ,rovnost®a ,nediskriminacia“ obsiahnuty v ¢lanku 8,
tzv. Polskej mensinovej zmluvy.® SDMS tu uviedol, Ze v tomto smere musi
existovat faktickd rovnost, ako aj formalna pravna rovnost v zmysle absen-
cie diskrimindcie v zmysle ustanoveni prava. *

Posudok SDMS Nadobudnutie Polského obcianstva (otdzka tykajiica sa
nadobudnutia polského obcianstva, 1923),% sa tykal otazky nadobudnutia
polského ob¢ianstva osobami nemeckého pévodu na postupenom tzemi.
Polska vlada odmietala priznat Statne obc¢ianstvo osobam nemeckého po-
vodu, ktorych rodi¢ia nemali na postupenom uzemi bezny (angl. habitual)
pobyt. Takymto osobam nésledne nendlezali vyhody vyplyvajuice z uz spo-
menutej Polskej mensinovej zmluvy.?* SDMS v tomto smere dal za pravdu
polskej strane, pricom obcianstvo podla ¢lanku 4 uvedenej zmluvy néleza-
lo len detom 0s6b majucich bezny pobyt na danom tizemi v ¢ase narodenia
dietata. Na druhej strane SDMS vylozil pojem mensina extenzivne, pri-
¢om za jeho sucast povazuje vietky osoby nemeckého pévodu bez ohladu
na to, ¢i maju $tatne obcianstvo alebo nie.

2 Questions relating to settlers of German origin in the territory ceded by Germany to

Poland, PCI]J, Ser. B, N0.6.10.09.1923

2 Treaty between the United States of America, the British Empire, France, Italy, Japan
and Poland, Versailles, June 28th, 1919. Bliz$ie pozri v diele THORNBERRY, P. Inter-
national Law and the Rights of Minorities. Oxford: Clarendon Press, 1994. 5.399-403.
ISBN 0-19-825829-1.

2+ Blizsie pozri SCHEU, H. CH. Ochrana narodnostnich mensin podle mezinarodniho
prava. Praha: Karolinum 1998. s.19. ISBN 80-7184-632-5.

»  Acqusition of Polish nationality (Question concerning the acquisition of Polish Natio-
nality), PCI]J, Ser. B, No.7, 15.09.1923

% Text zmluvy bliZie pozri v diele THORNBERRY, P. International Law and the Rights
of Minorities. Oxford: Clarendon Press, 1994. 5s.399-403. ISBN 0-19-825829-1.
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Posudok SDMS Grécko - bulharské komunity (1930), > sa tykal otazky
vykladu grécko-bulharskej zmluvy o imigrdcii z 27. novembra 1919, ktord
sa tykala dobrovolnej recipro¢nej imigracie prislusnikov mensin Zijicich
v oboch $tatoch. SDMS tu reagoval na otazky Zmiesanej grécko-bulharskej
komisie zriadenej na zaklade tejto zmluvy, bulharskej vlady i gréckej vlady.
Tieto otazky sa tykali definicie pojmu komunita, ktora v danom pripade
predstavovala mensinové spolocenstva, ktorych sa tykala imigracia a tiez
otazky ich rozpustenia a majetkovych prav komunity ako celku. SDMS
v ramci posudku poskytol zaujimavu definiciu pojmu komunita a posky-
tol detailné usmernenia ohladom rozpustenia a majetkovych prav tychto
komunit v pripade presidlenia. O mensinach sa v posudku hovori ako o ,,
komunitach® (angl. communities). Komunita (mensina) je tu pokladana za
»-.skupinu 0sob Zijucich v danej krajine alebo v danej lokalite, ktoré majtii
spolocnii rasu, ndboZenstvo, jazyk a tradicie, zachovdvaju si svoju formu
bohosluzieb, zaistujii vyucbu a vychovu svojich deti v duchu a tradicidch
svojej rasy a poskytujii si pritom vzdjomnii pomoc... .

Posudok SDMS Pristup k nemeckym mensinovym skoldm v Hornom
Sliezsku (1931),** obsahuje velmi zaujimavy pohlad sudcu na otazku, ¢o
vytvéra jazyk jednotlivca. V podstate islo o odpoved na otazku, ¢i mohli
negativne vysledky jazykovych testov znemoznit pristup dietata k nemec-
kého mensinovému skolstvu. SDMS tu poznamenal, Ze odlisnosti v dialek-
te neznamenaju, ze dieta uz nepatri k mensine. SDMS teda potvrdil pravo
deti, ktoré neuspeli v teste na pristup k mensinovym $kolam vyucujicim
v nemeckom jazyku. Na druhej strane slobodna volba rodica o prislu§nos-
ti dietata k mensine neznamend absolutne pravo vybrat si jazyk v ktorom
ma byt dieta vyucované v konkrétnej $kole.

Posudok SDMS Zaobchddzanie s polskymi statnymi obcanmi a iny-
mi osobami polského povodu, i reci na tizemi Gdanska (1932),” vykazuje
urcitu suvislost s pripadom Nadobudnutie polského obcianstva. V tomto
pripade ilo o to, ¢i zaobchadzanie s osobami polského povodu v Gdansku
ma byt realizované iba podla medzinarodnych zmlav platnych pre Polsko
a Gdansk alebo aj podla Ustavy Gdanska. Otdzkou bol tiez sposob vykladu
prislusnych ustanoveni zmluvnych zavazkov statov. SDMS konstatoval, ze
v tomto smere ma prednost zmluvna Gprava, pricom jej ustanovenie vylo-
zil extenzivne.

Posudok SDMS Mensinové skoly v Albdnsku (1935),*° sa tykal jazyko-
vych prav gréckej mensiny. V tomto pripade SDMS posudzoval platnost

¥ Greco-Bulgarian Communities Case, PCI]J, Ser. B, No. 17, 30.07.1930
2 Access to German Minority Schools in Upper Silesia, PCIJ, Ser. A/B, No. 40, 15.05.1931

»  Treatment of Polish Nationals and Other Persons of Polish Origin or Speech in the
Danzig Territory, PCIJ, Ser.A/B, No.44, 04.02.1932

0 Minority Schools in Albania, PCI]J, Ser. A/B, No. 64, 06.04.1935
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albanskeho zakona, ktory rusil vSetky sikromné Skoly v krajine. SDMS v
posudku potvrdil pravo prislusnikov mensin na vyucovanie v mensino-
vom jazyku na sukromnych $kolach i napriek tomu, Ze vyucovanie v gréc-
kom jazyku zostalo zachované na $kolach verejnych. SDMS sa tu opétov-
ne vratil i k pojmem ,,rovnost® a ,nediskrimindacia®, kde v tejto stvislosti
konstatuje: ,,Rovnost pred zakonom vylucuje diskrimindciu akéhokolvek
druhu; s ohladom nato fakticka rovnost moéze zahrnat nevyhnutnost od-
lisného zaobchdadzania tak, aby bol dosiahnuty vysledok, ktory vytvori
rovnovdhu medzi réznymi situdciami.“ Touto argumentaciou podporu-
jucou nevyhnutnost urcitého nerovnakého zaobchadzania k dosiahnutiu
rovnovahy vytvoril SDMS zaklad pre aplikaciu principu, tzv. ,pozitivnej
diskrimindacie®. Tento princip sa vo vztahu k ochrane prav prislusnikov
mensin pouziva aj do sucasnosti. Posudok Staleho dvora medzinarodnej
spravodlivosti Mensinové skoly v Albdansku (1935)* zmenil pristup k defi-
nicii uvedenej v pripade Grécko-Bulharské komunity (1930),** ked hovori o
obcanoch (angl. nationals) patriacim k rasovym, nabozenskym alebo jazy-
kovym mensinam v Albansku.

Ako je zretelné z predchadzajuicich informacii, SDMS v ramci posud-
kového konania vylozil viacero spornych ustanoveni mensinovych zmlav
tykajucich sa prav prislu$nikov mensin ¢i inych zmlav.” Sidna ochrana
mensin v ramci SN ako celok v8ak nebola univerzalna ani dokonald. Ako
uz bolo povedané, normy tvoriace systém ochrany prav prislusnikov men-
$in Spolo¢nosti narodov obsahovali asymetricky model zavazkov len pre
nové a porazené $taty, ktoré postupom casu zacali aj z tohto dovodu na-
padat cely systém ochrany mensin pozadujuc jeho zrusenie alebo zrovno-
pravnenie. Odhliadnuc od tychto nedostatkov mozno uvedenym zmluvam
vycitat znacni nekonkrétnost a vagnost pri formuldcii pojmov. Okrem
tychto nedostatkov je potrebné spomenut, Ze i samotné konanie pred or-
ganmi SN bolo ¢asto velmi zdlhavé a zloZité.

Zaver

Systém ochrany prav prislunikov mensin Spolo¢nosti narodov bol
vytvoreny na Parizskej mierovej konferencii po prvej svetovej vojne a bol
nou aj garantovany. Spocival na nie celkom spravodlivom asymetrickom
modeli zavazkov novych a rozsirenych $tatov strednej a vychodnej Eurépy
chranit a poskytovat taxativne uréené prava prislusnikom mensin. Pris-
lusnici mensin mali i peti¢né pravo vo vztahu k Rade Spolo¢nosti narodov.

' Minority Schools in Albania Case, P.C.L]., Ser.A/B, No.64/06.04. 1935
2 Greco-Bulgarian Communities Case, P.C.L]., Ser.B,No.17, 30.07.1930, s.19.

% SCHEU, H. CH. Ochrana narodnostnich mensin podle mezinarodniho prava. Praha:
Karolinum, 1998. s5.18-19. ISBN 80-7184-632-5.
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Vec mohla skoncit az pre Stalym dvorom medzindrodnej spravodlivosti ak
mu ho postupila Rada Spolo¢nosti narodov. Tento organ mohol poziadat
Staly dvor medzinarodnej spravodlivosti i o posudok v danej veci. His-
toricky vyznam celého systému nemozno popriet. Systém ochrany prav
prislusnikov mensin Spolo¢nosti Narodov v praxi totiz skuto¢ne zarucoval
re$pektovanie niektorych vyznamnych prav prislusnikov mensin. Bol to
fakticky prvy medzinarodnopravny systém v historii, ktory sa systema-
ticky zaoberal problematikou mensin. Bol to ddlezity a zaujimavy expe-
riment. Tento systém mal teda pozitiva najma v zakotveni pokrokového
katalégu prav prislu§nikov mensin, vo vytvoreni zaujimavého kontrolného
mechanizmu, ktory umoznil vyvinut Stalemu dvoru medzinarodnej spra-
vodlivosti vedecky zaujimavi a vyznamnu judikattru.

Systém ochrany prav prislusnikov mensin Spolo¢nosti narodov mal
tiez za ciel odstranit existujuce chyby pri aplikdcii medzinarodnopravnych
zavazkov v danej oblasti a vzdelavat ¢lenov tejto organizacie umeniu mie-
rového spoluzitia. Mal takto vytvarat ramec pre pochopenie demokracie
a humanizmu. Spory tykajice sa mensin v ramci zmierovacieho konania
pred Radou Spolo¢nosti narodov i pred Stalym dvorom medzinarodnej
spravodlivosti sa vSak postupne stavali novym zdrojom rozporov medzi
$tatmi.** Cely tento systém vsak mal navys$e vyrazné slabiny najma kvoli
asymetrickému charakteru zavizkov a kolektivnemu charakteru prav, kto-
ré boli v ramci tohto systému mensinam poskytované. Z uvedenych dovo-
dov bol tento systém kritizovany z mnohych stran a napokon zanikol spolu
so Spolo¢nostou narodov. V kone¢nom dosledku cely systém zlyhal najma
z vonkajsich, politickych dévodov tizko spitych s celym Versailleskym sys-
témom.

Na druhej strane tento systém ochrany prav prislu§nikov mensin pred-
stavuje v kone¢nom dosledku predsa len urcity ndznak pozitivneho rozvoja
slovensko-madarskych vztahov po prijati Trianonskej zmluvy. Zabezpecil
totiz solidny $tandard prav pre prislunikov madarskej mensiny na tze-
mi Slovenska, ktoré bolo v danom obdobi sti¢astou prvej Ceskoslovenskej
republiky, ale rovnako i urcity standard prav pre prislusnikov slovenske;j
mensiny na izemi Madarska. Ako Ceskoslovensko tak i Madarsko, podla
existujucich nazorov vedy medzinarodného prava, sa k svojim medzina-
rodnopravnym zavdzkom v oblasti ochrany prav mensin podla jednotli-
vych medzinarodnych zmluav, stavali priaznivo® o ¢om sved¢i i fakt, ze

*  Bliz$ie pozri ZEIDLER, M. The League of Nations and Hungarian Minority Petitions.
In: EILER, F., HAJKOVA, D. et al. Czech and Hungarian Minority Policy in Central
Europe 1918-1938. Praha, Budapest: Masarykiiv tstav a Archiv AV CR a MTA Etnikai-
-Nemzeti Kisebbségkutato Intézets, 2009. s.112-113. ISBN 978-80-86495-54-5.

35 PETRAS,R., PETRUV,H., SCHEU, H.CH. Mensiny a pravo v Ceské republice. Praha.
Auditorium, 2009. s.78. ISBN 978-80-87284-00-1.
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medzi Madarskom a Ceskoslovenskom nevznikol Ziaden spor, ktory by bol
postupeny Stalemu dvoru medzindrodnej spravodlivosti.

Je vSeobecne zname, Ze v dosledku Trianonskej zmluvy sa na Gzemi
Ceskoslovenska ocitlo priblizne 600 tisic 0sob madarskej ndrodnosti. Na
uzemi Madarska sa ocitlo 400 tisic 0sob slovenskej narodnosti.*® Systém
ochrany prav prislusnikov mensin Spolo¢nosti narodov im zabezpecil ur-
¢ity pravny a pravne vynutitelny standard prav potrebny na zachovanie ich
identity v medzivojnovom obdobi. Nakolko bol uvedeny $tandard oboma
$tatmi dodrziavany je uz otazka ind, presahujica ramec tohto prispevku.

Conclusion

The system of protection of the rights of people belonging to minori-
ties was created at the Paris Peace Conference following the First World
War and it also guaranteed them. The system rested on an asymmetric
model, not entirely fair, of the obligations by the new and enlarged states of
Central and Eastern Europe to protect and grant exhaustively determined
rights to persons belonging to minorities. They were also given the right
to petition the Council of the League of Nations. A case could only end up
before the Permanent Court of International Justice if it had been referred
to it by the Council of the League of Nations, which could also request
the PCIJ for an advisory opinion. The historical significance of the entire
system cannot be denied. In practice, it did actually guarantee respect for
some of the important rights of persons belonging to minorities and was,
in fact, the first international legal system in history to have systematically
addressed the issue of minorities. It was both a monumental and remar-
kable experiment. This system was particularly positive in establishing a
progressive catalogue of the rights of persons belonging to minorities and
creating an instructive control mechanism that enabled the PCIJ to deve-
lop scientifically interesting and relevant case law.

The League of Nations” system of protection of minority rights also
sought to remove existing errors there in the application of international
legal obligations and to educate members of the League in the art of pe-
aceful coexistence. In this way, it created a framework for understanding
democracy and humanism. Nonetheless, minority-related disputes brou-
ght before the Council of the League of Nations and the Permanent Court
of International Justice were slowly to turn into a new source of conflict

% JANKUYV,]. Slovak-Hungarian Tensions over the Hungarian Minority. In: KIRCH-
NER,E.J., WRIGHT,K., SYNDENHAM,S. Conference proceedings. The Integration of
Central and Western Europe: Legal, Economic and Security Dimensions. University of
Essex, June 15-18, 1995. Colchester: Forum on Central and Eastern Europe and Centre
for European Studies of the University of Essex, 1996. s. 172.

67



between states.”” The entire system had significant weaknesses, mainly due
to the asymmetric nature of the commitments and the collective nature of
the rights granted to minorities under it. For these reasons, it was critici-
zed by many and eventually disappeared along with the League of Nations.
The whole system ultimately failed, mainly due to external, political rea-
sons closely linked to the whole Versailles system.

Nevertheless, this system of protection of the rights of persons belon-
ging to minorities represents, in the final analysis, a certain indication of
how Slovak-Hungarian relationships have positively developed since the
Treaty of Trianon. It ensured a solid standard of rights for members of
the Hungarian minority in Slovakia, then part of the First Czechoslovak
Republic and, at the same time, a certain standard of rights for members
of the Slovak minority in Hungary, too. As expressed in existing views
about the science of international law, both Czechoslovakia and Hungary
favored upholding their international obligations to protect minority ri-
ghts enshrined in international treaties,* as evidenced by no dispute ever
having arisen between Hungary and Czechoslovakia in the scope of the
proceedings before the Permanent Court of International Justice.

It is generally well known that the Treaty of Trianon put approximately
600,000 people of Hungarian nationality in Czechoslovak territory, while
400,000 people of Slovak nationality found themselves in Hungary.* The
system of protecting the rights of persons belonging to minorities estab-
lished by the League of Nations provided them with the certain legal, and
legally enforceable, standard necessary to preserve their identity in the in-
terbellum period. Whether both countries met this standard, it has beco-
me itself a different issue beyond the scope of this paper.
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Abstract

Why is a hundred-year-old peace treaty still troubling Hungarians and
many other Europeans today? Contrary to the hopes of President Wood-
row Wilson, this peace failed to create a better version of Central Europe
and rather threw further discord among the people of the region and cre-
ated serious hostility between Hungary and its neighbors. The position of
the Hungarians suddenly finding themselves involuntarily confined into
different countries as a minority was worse than the status of non-Hunga-
rian minorities in pre-war Hungary. While this status (and minority rights
in general) has significantly improved in the past 100 years, the situation is
still far from ideal. Many Hungarians have decided to move to the trunca-
ted motherland, many have naturally assimilated through the generations,
but most have remained - minorities in their homeland. It is a delicate
situation and the solution has to be one of the future, but it is time to ap-
proach this historical topic from a modern perspective and shift the focus
on a human rights solution.

Keywords

Trianon, minority rights, human rights, national minorities, Minority
SafePack, ECI, European Citizens’ Initiative

Introduction

Trianon is the name of two palaces in the park at Versailles, France.
However, it is perhaps better known among Hungarians than the French,
since it was the place where on June 4, 1920, the Hungarian delegation to
the Paris Peace Conference was forced to sign the non-negotiable Treaty
of Trianon, arguably the most severe of all the post-World War I settle-
ments concluded at the conference. The treaty put an end to the state of
war between Hungary and the allied powers in 1920. A war, that resulted

70



in over 500,000 Hungarian lives lost and much more'. The treaty partitio-
ned the thousand-year-old Kingdom of Hungary between its (either newly
established or significantly enlarged) neighbors with a piece of the territo-
ry given even to its vanquished partner, Austria. Hungary was left with a
quarter of its former territory and one third of its population - this fact is
repeated to every Hungarian child during history lessons, often raised in
political debates and sadly commemorated by many Hungarians on the
anniversary of the event.

One might think that an event that occurred over a hundred years
ago should be discussed among legal historians as a shadow of the past. It
was undoubtedly a major historical event, which is still considered to be a
gross violation of the principle of self-determination and a national trage-
dy.? Surely, it was an unusually harsh treaty from a Hungarian perspective
that left Hungary as a landlocked state and resulted in 3.3 million ethnic
Hungarians involuntarily confined into neighboring states with a minori-
ty status. While the conditions of the treaty were ruthless, the question still
arises — were 100 years not enough to “get over it”? As a Hungarian born
in Slovakia, I have to argue that for those of us born into minority status,
the legacy of Trianon is very much part of our daily lives, even today - 101
years later. This is why I find it incredibly important to discuss minority
rights and the protection of persons belonging to national and linguis-
tic minorities and hopefully find a way to diminish the negative bequest
and damaging impact of Trianon and help preserving minority cultures
and languages. While I am sure most submissions to this conference will
discuss the past, I find it equally as important to look towards the future
and give minorities protection worthy of the 21st century. It is indeed very
hard to discuss an event like Trianon without emotions - especially for
those personally affected by it; however, I believe the only way forward is to
shift the discussion and start focusing on a human rights approach.

! Estimates of the total losses of the Austro-Hungarian armed forces range from 1.1
to 1.2 million in addition to 450,000 deceased prisoners of war and 300,000 soldiers
who remained missing after the war. More on the military losses of the World War
L: SCHMIED-KOWARZIK, A.: War Losses (Austria-Hungary), in: 1914-1918-online.
International Encyclopedia of the First World War, ed. by DANIEL, U., GATRELL,
P, JANZ, O., JONES, H., KEENE, J., KRAMER, A., NASSON, B.: issued by Freie
Universitét Berlin, Berlin 2016-09-16. DOL: 10.15463/ie1418.10964.

Research conducted by the Hungarian Academy of Sciences in 2020. Detailed rese-
arch results available online: http://trianon100.hu/attachment/0003/2255_trianon_
lakossagi_survey_elemzes_final_honlapra.pdf, Retrieved> 1.19.2021
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Minority SafePack

There are many facets of the European protection of minorities to
which I could devote this article. However, the events of January 2021
compel me to raise the topic of the Minority SafePack initiative.

We live in the 21st century and Europe, as we know it today, is based
on a strong commitment to promoting and protecting human rights, de-
mocracy and the rule of law worldwide. As such, discrimination, should
have no place today on the old continent. European governments have an
obligation to protect their autochthonous and traditional ethnic minori-
ties from discrimination and assimilatory politics. Beyond that, Europe-
an countries should help historical minorities preserve and develop their
unique cultural wealth and identity. There are a hundred million members
of indigenous minorities, ethnic communities, nationalities, regional and
linguistic groups currently in Europe and their protection cannot be left
solely to the internal jurisdiction of the states. A strengthened legal fra-
mework is needed to protect these minorities across Europe and create
favorable conditions for guarding their diversity in Europe. All minorities
should have the right to speak, study and work in their native tongues,
exercise their cultural and educational rights autonomously, regardless of
borders. This is the main reason the Minority SafePack was created.

Minority rights have long been a serious gap in the European Union,
even before the Minority SafePack. Even though minority protection has
been an EU priority as a conditional criterion for candidate countries to
accede to the European Union, there is no European legal framework post-
-accession. The Member States have sole discretion on defining who mino-
rities are and the state’s obligations toward them. While there are regional
and international monitoring bodies, their recommendations are often
delayed and there is no guarantee the Member States appropriately imple-
ment these recommendations.

Discrimination is explicitly prohibited by Article 21 of the EU Charter
of Fundamental Rights on the grounds of race, ethnic origin, religion or
belief, language or membership of a national minority.> Currently, howe-
ver, a comprehensive EU approach on how to address the challenges of
minority protection is severely lacking.

One of the most noteworthy standards on minority protection is the
Framework Convention for the Protection of National Minorities, a multi-
lateral treaty of the Council of Europe aimed at protecting the rights of mi-
norities, which entered into force in February 1998. While the Convention
has been ratified by a total of 39 states, not all EU Member States are party
to it. Some EU member states have neither signed, nor ratified it (like Fran-

*  Charter of Fundamental Rights of the European Union (2000/C 364/01)
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ce) and some have signed it, but not ratified due to their derogations on
the definition of national minorities (such as Greece, Luxembourg or Bel-
gium).* Even though the convention has its territorial limitations, it is still
considered an important tool in setting standards in minority protection.

Several human rights groups and civil society groups raised their con-
cerns regarding minority rights after the 2004 enlargement of the EU. The
concerns were shared by EU policy makers. The application of the Copen-
hagen criteria became the obligatory standard for the accession of new
Member States, but concerns were expressed regarding the lack of mino-
rity standards post accession. The lack of any EU level framework or post-
-accession safeguards creates a very tough situation in which the minority
rights are seemingly only a priority before accession, but after that they are
left to the discretion of the Member States. This gap is referred to as the
Copenhagen dilemma.’

The concerns of civil society groups were mostly with regards to the
treatment of the Roma minority in Central Europe. These groups, inclu-
ding the Local Government and Public Service Reform Initiative launched
by the Board of the Open Society Institute, as well as the Eurac Research (a
private research center based in Bolzano) issued the Bolzano Declaration
in 2004 on the Protection of Minorities in the Enlarged European Union.

The Declaration deals with the status of minorities after the accession
of the new Member States in 2004 and it highlights the importance of hei-
ghtened minority protection, especially since with the enlargement of the
EU by 10 new Member States when the number of minorities doubled. The
Declaration saw the enlargement of the EU as an opportunity to impro-
ve minority protection and set the European comprehensive protection in
motion.’

Ten years later, another effort by civil society actors was created - the
Minority SafePack Initiative. The Federal Union of European Nationalities
developed the EU-oriented initiative to convince the EU to improve the
protection of persons belonging to national and linguistic minorities and
strengthen cultural diversity of the European Union. The initiative calls
upon the European Union to enact a legal framework to protect minorities

* Council of Europe - State parties to the Framework Convention for the Protection of
National Minorities. Available online: https://www.coe.int/en/web/minorities/etats-
-partie, Retrieved: 20.1.2021

> References to the Copenhagen dilemma were discussed for example in the Plenary
debate on the political situation in Romania, statement by V. Reding, September 12,
2012.

¢ The BOLZANO/BOZEN DECLARATION on the protection of minorities in the
enlarged European Union, 1.5.2004 Available online: https://www.academia.
edu/30427126/The_BOLZANO_BOZEN_DECLARATION_on_the_protection_of_
minorities_in_the_enlarged_European_Union_1_5_2004, Retrieved: 21.1.2021
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and includes legal proposals in the areas of minority and regional langu-
ages, minority education and culture, regional policy, equal participation,
research funding, audio-visual and other media content and regional sup-
port.

The Minority SafePack operates with the terms - historical, national,
traditional or autochthonous minorities. All of these terms generally refer
to communities whose members have a distinct language and culture of
their own, who became minorities as a consequence of the changes of state
borders and other historical events that effectively meant their settlement
area changing from the sovereignty of one country to another.

There are more than 400 European minorities, ethnic groups and na-
tionalities today.” Naturally, the needs of these groups vary greatly and the
way their governments treat them is heterogeneous as well. As such, the
questions of minority protection cannot have a one-size fits-all approach,
we should not aim to establish uniform rules in all areas of public life, but
there is a definite and pressing need for a framework recognizing univer-
sal principles of minority protection. This was the main catalyst for the
creation of the Minority SafePack. In 2011, the Federal Union of Europe-
an Nationalities (FUEN), the Hungarian Democratic Union of Romania
(DAHR), the South Tyrolean People's Party (Stidtiroler Volkspartei, SVP)
and the Youth of European Nationalities) jointly launched a European ini-
tiative for the protection of minorities. The required one million signatures
were collected within a year. The registration of the European initiative,
submitted on July 16, 2013, was rejected by the European Commission on
September 13, 2013, because it considered that the proposed legislation did
not fall within its legislative competence and it should be implemented at
Member State level. The European Commission acknowledged that respect
for the rights of persons belonging to minorities is one of the values of the
Union but added that neither the Treaty of the EU nor the Lisbon Treaty
provides a legal basis for legislation on persons belonging to minorities.
The authors appealed the refusal in court on the grounds that the Com-
mission did not take into account the package of measures annexed to the
initiative or the safeguard clause allowing the use of various elements of
the measure. The General Court annulled the Commission’s decision in
February 2017, ruled in favor of the partial registration of the European
Citizens' Initiative on March 29, 2017, containing nine of the original ele-
ven proposals.® The collection of signatures was launched again in May of

7 Map of Minorities & Regional and Minority Languages in Europe, Available onli-
ne: http://language-diversity.eu/en/products/lehrmaterial/karte-der-minderheiten-
-sowie-der-regional-und-minderheitensprachen-europas/, Retrieved 19.1.2021

8 Judgment Of The General Court (First Chamber) 3 February 2017 (Law governing
the institutions — European citizens’ initiative — Protection of national and lingu-
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2017. In June 2017, the Romanian government of Grindeanu filed a lawsuit
against the European Commission in the European Court of Justice and
sought the annulment of the decision to register the Minority SafePack.’
This was also supported by Slovakia.'” Both countries expressed their con-
cerns about the registration of the European citizens" initiative Minority
SafePack and sought to prevent the European Union from extending its
legislative competences to the protection of the rights of persons belonging
to national minorities.

The petition campaign for the Minority SafePack was a success and
managed to gather 1,320,000 statements of support and reached the
threshold in 11 Member States (Romania, Slovakia, Hungary, Latvia,
Spain, Croatia, Denmark, Bulgaria, Slovenia, Lithuania, Italy before the
April 3, 2018 deadline." The European Citizens’ Initiative is a European
Union mechanism aimed at increasing direct democracy by enabling “EU
citizens to participate directly in the development of EU policies”.!* The
mechanism itself was introduced with the Treaty of Lisbon in 2007 and
it essentially enables EU citizens to call directly on the Commission to
propose a new legislation. For the initiative to be eligible for consideration,
at least one million signatures are required from at least one quarter of the
Member States. The Minority SafePack surpassed the minimum threshold
quite significantly. The legal basis of the European citizens® initiative is set
out in Article 11, Paragraph 4 of the Treaty on European Union and Article
24, paragraph 1 of the Treaty on the Functioning of the European Union.

After the petition campaign, 1,123,422 statements of support were va-
lidated by the competent authorities and were registered online at the Eu-
ropean Commission in January 2020". A public hearing was scheduled to

istic minorities and strengthening of cultural and linguistic diversity in the Euro-
pean Union — Refusal of registration — Commission manifestly lacking legislative
powers — Obligation to state reasons — Article 4(2)(b) and (3) of Regulation (EU) No
211/2011) In Case T-646/13, Biirgerausschuss fiir die Biirgerinitiative Minority Safe-
Pack — one million signatures for diversity in Europe

KISS ELOD Gergely: Romania megtamadta az EU birdsagan a Minority SafePack
bejegyzését Available online: https://kronikaonline.ro/erdelyi-hirek/romania-megta-
madta-az-eu-birosagan-a-minority-safepack-bejegyzeset#), Retrieved 19.1.2021

12 Slovensko sa angazuje v Zalobe proti obc¢ianskej iniciative s mensinovou tematikou.
Available online: https://euractiv.sk/section/kultura-a-media/news/slovensko-sa-
-angazuje-v-zalobe-proti-obcianskej-iniciative-s-mensinovou-tematikou/. Retrieved:
19.1.2021

' Minority SafePack - One Million Signatures for Diversity in Europe.. Available online:
https://www.fuen.org/assets/upload/editor/docs/doc_iR4huwGd_MSPI_Booklet_
A4 _v3.pdf, Retrieved: 20.1.2021

12 European Citizens’ Initiative. European Commission. Available online: https://euro-
pa.eu/citizens-initiative/select-language?destination=/home. Retrieved 19.1.2021.

B Ibid.
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October 15, 2020 (public hearings are to be held within 6 months after the

registration of valid signatures, this had to be extended due to the corona-

virus pandemic in 2020). The public hearing was positive, 30 members of
the European Parliament took the floor — mostly greatly supportive of the
initiative.

The authors of the initiative presented their legislative proposals. The
Minority SafePack focuses on nine main proposals all promoting the ri-
ghts of national and linguistic minorities at EU level. The authors conclude
that even though the EU Treaty lists the respect for rights of persons be-
longing to minorities as an EU value, EU action and EU legal measures for
protecting national and linguistic minorities are absent. The proposals and
requests presented in the Minority SafePack Initiative are:

1. Effective policy measures regarding education in regional or minority
language in educational institutions, special curricula and textbooks
through effective language, education and culture policies for national
and linguistic minorities in the Member States;

2. Proposal for a Regulation of the European Parliament and of the Co-
uncil on establishing a European Language Diversity Center to carry
out activities in the areas of: collection, analysis and dissemination of
objective, reliable and comparable information and data on the situ-
ation and level of protection of regional and minority languages; the
creation and coordination of a European network of organizations.
The Center would provide expertise and support to the EU institutions
and Member State agencies on the promotion of linguistic diversity
within the EU and the protection and promotion of the use of regional
or minority languages;

3. Adjusting cohesion policy to take account of the situation of persons
belonging to national minorities and the role of cultural and linguistic
diversity - this should be carried out by paying special attention to
national and linguistic minorities during the spending cycles of the
European Regional Development Fund and the European Social Fund.
Funding programs should be adapted so that they become accessible
for small regional and minority language communities;

4. Research into the added value of minorities to social and economic
development in Europe - this should be achieved by amending the
Horizon Grant Program to include minority research opportunities;

5. Approximating equality for stateless minorities, e.g., Roma — mass sta-
telessness is a long-term issue in many European countries and while
EU law has come a long way in granting the right to work, reside or
to participate in local and European elections to all European Union
citizens in all Member States other than their own. However, EU law
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does not grant these rights to stateless persons residing in the Union

so the approximation of rights of stateless minorities is inevitable. Gu-

aranteeing approximately equal treatment for stateless persons and ci-
tizens of the Union would improve the situation of many members of
minorities, especially Roma;

6. Improving cross-border access to audiovisual media services and con-
tents — this would mean unrestricted cross-border broadcasting as
well as funding media which would publish and broadcast in regional
or minority languages. The Commission should also ensure freedom
of service and freedom of reception of audio-visual content in those
regions where national minorities live;

7. Adjustment of EU state aid rules for the promotion of cultural and
linguistic diversity — this would include funding to promote minority
cultures in books, movies, newspapers, television and other media.

8. Access to cultural life in regional or minority languages;

9. Publishing official documents in minority languages, promoting the
use of regional or minority languages in public administration, public
services and the judiciary, in commerce and consumer protection."
Besides the main proposals, the Minority SafePack also recommends

that the Commission monitors Member State actions with regards to the
protection of national minorities and the implementation of their natio-
nal strategies, action plans and integrated measures. The Initiative pro-
poses program rules to promote multilingualism and custom measures to
create equal opportunities for minorities thus improving their skills and
employability. The Minority SafePack focuses on the promotion and res-
pect of cultural diversity as enshrined in Article 167 TEU." The initiative
acknowledges the Roma inclusion as the biggest challenge for the Europe-
an Union.

As mentioned above, the public hearing in the European Parliament
was scheduled for October 15, 2020. Thirty Members of the European Par-
liament spoke up in support of the initiative. On behalf of the initiative,
Hans Heinrich Hansen presented the road to submitting the initiative, the
intent of the authors and the proposed legislation.'* One of the most frequ-

Minority SafePack - One Million Signatures for Diversity in Europe. Legislative Pro-
posals. Available online: https://www.fuen.org/assets/upload/editor/docs/doc_iR4hu-
wGd_MSPI_Booklet_A4_v3.pdf, Retrieved: 20.1.2021

!> More on the interpretation of the article in: AHMED T.: The Impact of EU Law on
Minority Rights, Hart, Oxford/Portland, 2011. ISBN-10: 184113872X, ISBN-13: 978-
1841138725, 245 p.

' Public Hearing: European Citizens’ Initiative: “Minority Safepack” Organised by the
Committee on Civil Liberties, Justice and Home Affairs (LIBE) and the Committee
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ent arguments for supporting the initiative was that there is indeed a void
in EU legislation.

The motto of the European Union “United in Diversity” should beco-
me reality. Unfortunately, right now, it is merely an empty phrase. Some
Member States believe that diversity in this context means diversity betwe-
en the states, not necessarily within them. Even though minority rights
are part of fundamental rights and they are a European value, there are no
legal measures or actions in place at a European level that would protect
national minorities or ethnic communities. Diversity is the raison d‘étre of
the European Union and it is time to take action to protect this diversity,
so that the national and ethnic minorities of the region feel protected and
equal. By supporting the initiative, two important goals could be achieved.
For one, it would mean a significant improvement in minority rights - and
could lead to an effective legal framework of protection for ethnic diversity,
in its multiple expressions. Besides that, the adoption of these measures
would also strengthen the citizens’ initiative as an important tool of de-
mocracy, ultimately strengthening the legitimacy of the European Union.
In most EU countries, elections to the European Parliament have been
repeatedly unable to capture the public's interest. In most countries, the
turnout remains way behind the national and local elections, according
to surveys due to the lack of public trust in the European Parliament.”
Having a tool of direct democracy that would allow the public to have a
say in European politics could lead to strengthening the legitimacy of the
European project. Over 1.3 million citizens of the EU came together to
support the initiative and called on the Parliament and the Commission
to protect national and ethnic diversity, a fundamental value of the Union.

Some voices against the initiative were arguing that the protection of
minorities should stay at a national level."® Unfortunately, many Member
States fail in protecting cultural diversity and multilingualism. Even tho-
ugh it is Europe’s heritage and the very reason for the Union’s existence, it
is under a threat. Minorities still face discrimination, intolerance, assimi-

on Culture and Education (CULT) Available online: https://www.europarl.europa.eu/
cmsdata/212116/programme-hearing-eci.pdf, Retrieved: 21.1.2021

7 CLARK, Nicholas. (2014). Explaining Low Turnout in European Elections: The Role of
Issue Salience and Institutional Perceptions in Elections to the European Parliament.
Journal of European Integration. 36. 10.1080/07036337.2013.841680.

8 Judgment Of The General Court (First Chamber) 3 February 2017 (Law governing
the institutions — European citizens’ initiative — Protection of national and lingu-
istic minorities and strengthening of cultural and linguistic diversity in the Euro-
pean Union — Refusal of registration — Commission manifestly lacking legislative
powers — Obligation to state reasons — Article 4(2)(b) and (3) of Regulation (EU) No
211/2011) In Case T-646/13, Biirgerausschuss fiir die Biirgerinitiative Minority Safe-
Pack — one million signatures for diversity in Europe
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latory politics in many Member States and the national protection is not
enough to protect them and help them thrive. The EU has a responsibility
towards these minorities and defend their rich cultural and linguistic he-
ritage.

Besides the Members of the European Parliament, many other spe-
akers took the floor - representatives of the Council of Europe, the EU
Agency for Fundamental Rights, the Committee of the Regions and the
European Economic and Social Council.

After the public hearing, the European Parliament organized a ple-
nary debate on the initiative on December 14, 2020 and voted on a reso-
lution on December 17, 2020. In the Resolution, the European Parliament
acknowledges that the protection of national and linguistic minorities is
the primary responsibility of the Member States’ authorities; points out,
however, that the Union has a powerful role to play in supporting the
Member States’ authorities in this endeavor. The European Parliament ex-
pressed its support for the Minority SafePack Initiative and called on the
Commission to act on it and to propose legal acts based on the Treaties and
the ECI Regulation, and in accordance with the principles of subsidiarity
and proportionality. The Parliament also pointed out that the initiative re-
gistered by the Commission calls for legislative proposals in nine distinct
areas and suggested that each individual proposal be verified and assessed
on its own merit."”

The UN Special Rapporteur on minority issues, Fernand de Varennes,
welcomed the Resolution by the European Parliament and called it “one of
the most important developments in decades for minorities.”*® The resolu-
tion underlines the threat of increasing discrimination, hate crime, racism,
hate speech and intolerance directed at members of national and linguistic
minorities in Europe. The Rapporteur also highlighted the fact that there
seems to be a step backwards on minority protection, with some countries
and governments debating matters that should have long been uncontro-
versial - like the unconditional right to mother tongue education. Many
minority rights are under a threat directly or indirectly and the human
rights of minorities are ignored or even violated in many Member States
of the EU. This is why the Initiative and the subsequent EP resolution are
much needed developments in the field of minority rights.

! European Parliament resolution of 17 December 2020 on the European Citizens’
Initiative ‘Minority SafePack - one million signatures for diversity in Europe’
(2020/2846(RSP))

2 UN expert applauds European Parliament’s moves to protect national and linguistic
minorities. Available online: https://www.ohchr.org/EN/NewsEvents/Pages/Display-
News.aspx?NewsID=26622&LangID=E, Retrieved 20.1.2021
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After all this positivity - the final update on the Initiative came just last
week (at the time of writing this paper). On January 14, 2021, the European
Commission rejected the request, despite having more than 1.3 million
signatures collected across Europe and the European Parliament’s backing
of the initiative. According to the Commission’s statement, a wide range
of measures had been taken to address the issues outlined in the initiative
since it was originally launched in 2013. The Statement reads: “While no
further legal acts are proposed, the full implementation of legislation and
policies already in place provides a powerful arsenal to support the Initia-
tive's goals.”!

The statement is a let-down to 50 million EU citizens that belong to
minority groups. Even more than that, it further discredits the legitimacy
of the EU by ignoring the only instrument of participatory democracy of
the EU - the European Citizens’ Initiative, a mechanism coined by the
Treaty of Lisbon in 2007. The Minority SafePack is the fifth successful ini-
tiative — the Commission refused to take legislative action on all of them
so far. Ignoring the vox populi and the European Parliament’s support of
the initiative as well - the statement of the Commission is deepening the
gap between majority and minority groups across Europe. Millions of EU
citizens live in the EU facing discrimination, inequality and violence in
their homelands. The Commission failed to see the added value of develo-
ping a democratic rule of law and fundamental rights-based approach to
the protection of minorities in the EU legal system and it also deepened the
EU’s democratic deficit further.

Conclusion

Trianon is a defining historical event that significantly impacted not
only Hungary, but the geographical, cultural and political landscape of Eu-
rope for many years to come. Besides the huge territorial and other losses,
what made the treaty particularly painful for Hungarians was the fact that
three and a half million people, Hungarian in language and consciousness,
were involuntarily detached from Hungary and assigned to a neighboring
country without a plebiscite. This created a lot of hostility between the ma-
jority nations and the newly created Hungarian minority. While the situ-
ation and the relationships between these countries are much better than
immediately after the treaty was signed, the impact of Trianon lingers on
today. It is affecting the daily lives of the people who chose to continue to
live in their homeland, after the borders were redrawn, millions of people
who overnight became a minority. Over a hundred years later, we are still

2 European Citizens’ Initiative: European Commission replies to ‘Minority Safepack’

initiative. Available online: https://ec.europa.eu/commission/presscorner/detail/en/
ip_21_81. Retrieved: 21.1.2021
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discussing the status and protection of these traditional and autochthono-
us minorities.

Europe of the 21st century should see all its citizens truly equal. The
history of the 20th century has highlighted the fact that historic events
will often lead to borders shifting and creating new minorities. Traditional
and autochthonous people, who lived in their homelands for hundreds of
years, can wake up one day and find themselves as minorities. They often
chose to continue to live where their ancestors lived for many generations,
despite facing inequality and discrimination. Their diversity, cultural we-
alth, national languages and traditions should be protected and preserved.
We cannot turn back time and erase historical events such as Trianon, but
it is our collective responsibility to help members of minorities keep their
identity in spite of the state borders shifting. The European Union should
play a leading role in setting higher standards of minority protection than
those provided by regional and international law.

The European Commission has declared that it “has no general power
as regards minorities”, despite being entrusted with the role guardian
of democracy, the rule of law, dignity and justice. The Commission does
assess minority issues prior to accession, but it all ends there. The Com-
mission stated that it has no competences in “the recognition of the status
of minorities; their self-determination and autonomy; the regime gover-
ning the use of regional or minority languages”.® This leaves a glaring gap
in the fabric of minority protection, because it leaves the issue with the
Member States and assumes that they will keep complying with minority
protection standards. However, previous research has shown that minority
and fundamental rights protection are particularly compromised during
periods of crisis or other emergencies.”*

The European Union should be a trendsetter in democracy globally,
but when we look at the question of minority rights — there are huge gaps
to be filled on EU level. Minority protection challenges should be com-
prehensively addressed by the EU. The issue of national minorities cannot
fall through the cracks and it is the EU’s responsibility to the 50 million
citizens who are members of a minority to develop a democratic rule of law
and fundamental rights-based approach to the protection of minorities in

22 Website of the European Commission. Available online: http://ec.europa.eu/justice/
fundamental-rights/minorities/index_en.htm, Retrieved: 21.1.2021

» TIbid.

% GUILD, E., CARRERA, S., VOSYLIUTE, L., GROENENDIJK, K., BROUWER, E.,
BIGO, D., JEANDESBOZ, J., MARTIN-MAZE, M.: “An Analysis of the Schengen
Area in the Wake of Recent Developments”, Study for the Policy Department for
Citizens’ Rights and Constitutional Affairs, European Parliament, 2016. Available
online: http://www.europarl.europa.eu/RegData/etudes/STUD/2016/571356/IPOL _
STU(2016)571356_EN.pdf, Retrieved 21.1.2021
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the EU legal system. Preserving Europe’s cultural heritage and linguistic
diversity sounds like an empty phrase when there is no legislation to back
it. The topic of minority protection resonates very vividly even a hundred
years after Trianon - because 50 million citizens of the European Union
belong to national minorities today. Even though the Commission rejected
the Minority SafePack initiative, it is my personal hope to witness a truly
21st century Europe, where the status of minorities is not treated like a
political question or an economic issue, but primarily an issue of funda-
mental human rights and basic human dignity; a Europe where all com-
munities and languages are equal, respected and cherished.
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Abstract

This article deals with the legal regulation of free movement of persons
in the law of the European Union. It explains the personal and material
scope of the European Union’s right to free movement of persons, focusing
on the right to enter the territory of another Member State of the European
Union. The author presents the conclusions of the Court of Justice of the
European Union arising from case C-364/10, Hungary against the Slovak
Republic. In that judgment, the Court of Justice analyzed the position of
the head of state and the restriction on the right of the head of state to enter
the territory of another Member State freely on the basis of Article 21 of the
Treaty on the Functioning of the European Union.
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Introduction

Free movement of persons is a right that includes the right of a citi-
zen of the European Union (,EU®) to move within the EU Member States.
This is a right that is one of the fundamental rights of the internal market.
The free movement of persons and integration within this freedom has
been significantly more sensitive in the integration process, for example,
compared to the free movement of goods, as the movement of persons is
often linked to security issues, social security but also cultural differences.
This was also the reason why the free movement of persons and its legisla-
tion was originally strictly linked to the economic freedoms of the internal
market. From practical experience, economically active citizens have pro-
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vided many impulses for economic development, as this freedom is widely
used by highly qualified employees who carry out activities related to in-
novation and the subsequent development of the economy. It is important
to note that the free movement of persons only concerns the citizens of the
European Union and does not apply to third-country nationals (exception
applies to family members who are third-country nationals, however, they
derive their rights from an EU citizen who exercises his or her right to free
movement and residence within the EU).

1 Free movement of persons in EU law

Free movement of persons is regulated in both primary and secondary
EU law, and since the Maastricht Treaty, which introduced EU citizen-
ship, the right to move and reside freely within the territory of the Member
States has been an EU citizen’s right'. The right to move and reside freely
within the territory of other EU Member States has thus acquired a politi-
cal dimension, which has also been reflected in the case law of the Court
of Justice of the EU.

Primary law does not allow the free movement of persons without any
restrictions. Some conditions must be met for citizens of EU Member Sta-
tes to be able to exercise their right to free movement of persons. The first
condition is that natural persons must be citizens of the European Union.
The second condition is that these persons must carry out a certain eco-
nomic activity which is required by EU law: whether as a worker (Articles
45-48 TFEU), self-employed persons, companies, branches or subsidiaries
(Articles 49-55 TFEU) or as providers or recipients of services (Articles 56-
62 TFEU). Persons carrying out one of these activities may exercise the ri-
ght to free movement of persons. The free movement of persons is, in fact,
a requirement for the realization of the freedoms of the internal market.
However, this freedom may be subject to certain restrictions consisting of
public policy, public security, protection of health or, where appropriate,
restrictions on employment in the public and civil service.

The prohibition of discrimination on grounds of nationality is a cha-
racteristic feature of the freedom of the internal market. This means that
a person from one Member State has the right to the same treatment in a
comparable situation as a person from the home Member?.

The first reason why Member States included these provisions in pri-
mary law was to ensure the free movement of economically active persons

' Article 21(1) TFEU: Every citizen of the Union shall have the right to move and reside
freely within the territory of the Member States, subject to the limitations and condi-
tions laid down in the Treaties and by the measures adopted to give them effect.

2 Article 18 TFEU establishes the general principle of non-discrimination on grounds
of nationality.
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(persons who contribute to economic development) without any obstacles.
The intention was to balance the cost of labor within the EU, to enable
people to move to areas where there is a need for work and thus to ensure
prosperity throughout the EU. This intention was achieved gradually, as
only a small number of EU citizens enjoyed the free movement of per-
sons in the first years. There were several reasons for this, in particular the
need to ensure free movement for family members and social security gu-
arantees when EU citizens decided to exercise their freedom of movement.
However, there are other social, cultural or linguistic constraints that have
become significant since the EU enlargement.

The EU has taken steps to combat various restrictions on the free mo-
vement of persons. This was done in particular with the adoption of secon-
dary legislation in the 1960s and 1970s. The content of secondary law has
been significantly influenced by the case law of the Court of Justice. A shift
from an understanding of the free movement of persons from a strictly
economic concept to a political concept can be seen in the secondary legis-
lation, especially after the Maastricht Treaty introduced the concept of EU
citizenship. The Maastricht Treaty introduced the political concept of EU
citizenship and introduced new political rights for EU citizens’.

2 Legislation governing the free movement of persons

EU citizenship grants every citizen of any EU Member State the right
to move and reside freely within the territory of the EU Member States.
The free movement of persons is one of the fundamental freedoms of the
internal market, which includes an area without internal borders. There-
fore, it is necessary to enact the instruments for application of these rights
into the EU law. Besides the Treaties, the most important instrument of the
secondary legislation is Directive 2004/38/EC of the European Parliament
and of the Council of 29 April 2004 on the right of citizens of the Union
and their family members to move and reside freely within the territory of
the Member States, amending Regulation (EEC) No. 1612/68 and repea-
ling Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/
EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC* (hereinafter as
“Directive 2004/38”).

This directive was adopted with a view to reviewing and amending
the fragmented legislation that applied specifically to workers, the self-
-employed, as well as students and other economically inactive people.
Another aim was to simplify and strengthen the right of free movement
and residence of all EU members, together with their family members. Di-

*  See Article 9 TEU and Article 20 TEU, which guarantee the right of movement and
residence within the EU Member States.

*  The Directive was published in the OJ L 158, 30.4.2004, p. 77-123.
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rective 2004/38 is based on the principle that the longer an EU citizen stays
in another Member State, the more rights he or she acquires. An EU citizen
does not have to prove any economic relationship in connection with his or
her stay in another Member State if the stay is shorter than three months or
longer than five years. This is clear evidence of how the EU has moved away
from the original roots of integration, specifically related to the internal
market, towards civil rights.

2.1 Personal scope of the free movement of persons

Personal scope of the free movement of persons includes a person who
intends to exercise his or her right to free movement of persons. Such a per-
son must be a citizen of an EU Member State’ other than the Member State
of which he or she is a national, and may be joined by a family member®.

2.2 Material scope of the free movement of persons

Material scope means, what rights are acknowledged to the EU citizen
by EU law when he or she exercises the right to free movement of persons.

As mentioned above, Directive 2004/38 applies to all EU citizens mo-
ving or residing in a Member State other than that of which they are natio-
nals’. The Member States are obliged to enable the EU citizens (including
their family members) the entry and residence. No entry visa or equivalent
formality may be imposed on EU citizens.

2.2.1 Refusal of entry

Refusal of entry to a state is considered to be the most draconian step
a state can take against migrants®. It is a principle of international law that

The EU Member States set their own criteria for acquiring citizenship. In order for a
person to be able to enjoy rights under EU law, it is important that he or she is a natio-
nal of an EU Member State. Member States are not entitled to examine the intention,
manner or other circumstances before a person acquires the citizenship of another EU
Member State.(see the judgment of the Court of Justice C-200/02, Kunqgian Zhu, Man
Lavette Chen v Secretary of State for the Home Department (ECLI:EU:C:2004:639),
point 37: ,Nevertheless, under international law, it is for each Member State, having
due regard to Community law, to lay down the conditions for the acquisition and loss of
nationality®.
¢ Article 3(1) of the Directive 2004/38. Free movement of persons within the EU would
not be possible if the free movement of family members of the primary beneficiary
who wishes to exercise the rights associated with the functioning of the internal mar-
ket were not allowed. The rights of family members are derived from the rights of an
EU citizen who exercises one of the freedoms of the internal market.
7 See Article 3(1) of the Directive 2004/38.

8 See BARNARD, C.: The substantive law of the EU: the four freedoms. - 3rd ed. - Ox-
ford: Oxford University Press, 2010. - CIII, 674 p. - ISBN 978-0-19-956224-4. p.236
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a state cannot refuse its own nationals the right of entry or residence’, i.e.,
the refusal of entry may only be applied to migrants'® and such derogations
may only be found on grounds of public policy, public security and public
health. The state which adopts a measure of refusal of entry must prove
that such a measure is appropriate and necessary" and compatible with
human rights'.

The following part of the article analyzes the EU law aspects of the
case where the Slovak Republic denied entry to Slovakia to the president
of Hungary:

3 Case C-364/10 - Hungary v Slovakia

3.1 Political background of the case

The case arose as a consequence of the tensions in Slovak-Hungarian
relations in 2009. The tension in relations was caused by amendment of
Act No. 270/1995 Coll., on State Language, which was criticized by the

®  See Judgment of the Court of Justice of 4 December 1974, 41/74, Yvonne van Duyn
proti Home Office (ECLLI:EU:C:1974:133), point 22.

10 Ibid., point 23: It follows that a Member State, for reasons of public policy, can, where it
deems, necessary, refuse a national of another Member State the benefit of the principle
of freedom of movement for workers in a case where such a national proposes to take up
a particular offer of employment even though the Member State does not place a similar
restriction upon its own nationals.

" See judgment of the Court of Justice of 1 February 2001, C-108/96 (ECLI:EU-
:C:2001:67), point 31: That being so, it is necessary to consider whether the prohibition
under challenge is necessary and proportionate to secure the objective of attaining a
high level of health protection.

12 See Judgment of the Court of Justice of 27 April 2006, C-441/02, Commission of the
European Communities against Federal Republic of Germany (ECLI:EU:C:2006:253),
point 108, 109: it is necessary to take into account the fundamental rights whose obser-
vance the Court ensures. Reasons of public interest may be invoked to justify a national
measure which is likely to obstruct the exercise of the fundamental freedoms guaranteed
by the Treaty only if the measure in question takes account of such rights. In that con-
text, the importance of ensuring protection of the family life of Community nationals in
order to eliminate obstacles to the exercise of the fundamental freedoms guaranteed by
the Treaty has been recognised under Community law. It is established, in particular,
that the removal of a person from the country where close members of his family are li-
ving may amount to an infringement of the right to respect for family life as guaranteed
by Article 8 of the ECHR, which is among the fundamental rights which, according to the
Court’s settled case-law, are protected in Community law (see, in particular, the ruling
of the European Court of Human Rights of 2 August 2001 in Orfanopoulos and Oliveri,
paragraph 98). Such interference will infringe the ECHR if it does not meet the require-
ments of Article 8(2), that is, unless it is ‘in accordance with the law’, motivated by one
or more of the legitimate aims under that paragraph and ‘necessary in a democratic
society’, that is to say, justified by a pressing social need and, in particular, proportionate
to the legitimate aim pursued.
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government of Hungary. Subsequently, the Hungarian president was in-
vited by the municipality of Komdrno to a ceremony to unveil a statue of
St. Stephen I, the first king of Hungary, in Koméarno on August 21, 2009
while the Slovak state officials were not invited. One day before the cere-
mony, the Slovak state representatives (the president, the prime minister
and the president of the parliament) issued a joint written statement saying
that Hungarian President Sélyom was not a welcome guest in Slovakia on
August 21. The statement also stipulated the reasons why the visit was not
welcomed. Besides the amendment of the State Language Act, August 21
was specified as a sensitive date as it is an anniversary of the invasion of
Czechoslovakia by most Warsaw Pact countries in 1968, including troops
from Hungary. Hungarian president did not respond by cancelling his visit
to Slovakia. So, the Slovak Ministry of Foreign Affairs conveyed an official
message to the Hungarian president asking him to disregard the invitation
to Komdrno and not to enter Slovakia. The ban of the Hungarian president
was based and justified by Directive 2004/38, as well as provisions of the
Slovak law, specifically, the stay of foreign nationals and the national poli-
ce force. The Hungarian president did not cross the border on August 21,
2009, but instead convened a press conference on the Hungarian side of the
bridge which joins Hungarian Komarom and Slovak Komarno, where he
criticized the prohibition, referring to it as an unprecedented measure in
mutual relations between Slovakia and Hungary. After the press conferen-
ce, he turned around and returned to Komarom.

3.2 Diplomatic hot lines on both sides of Danube river

Hungarian Ministry of Foreign Affairs expressed disapproval of
the action on the border to the Slovak ambassador in Budapest. Slovak
diplomacy contended that the planned visit of the Hungarian president
breached several diplomatic conventions and standards of international
practice, including the president’s critical remarks about Slovakia and the
fact that the Slovak Ministry of Foreign Affairs was informed about the
program of the visit only three days in advance, the purpose of this private
visit was to make a political public speech, no Slovak counterparts were
present during the visit and the plea of Slovak officials related to the sensi-
tivity of this day was ignored. Hungary announced that this action will be
resolved at the EU level and that Hungary will file an action against Slovak
Republic for the breach of EU law.

The Hungarian authorities argued that Directive 2004/38 could not
form a valid legal basis to justify the refusal of the Slovak Republic to allow
the president of Hungary to enter its territory and insufficient reasons had
been given to refuse the access to Komarno. The Hungarian authorities
insisted that the Slovak Republic had breached EU law. Slovak authorities

89



replied to the Hungarian note of August 24, 2009 that the application of
Directive 2004/38 had been the ‘last chance’ to stop the president of Hun-
gary from entering the territory of the Slovak Republic, and that they had
not acted in any way contrary to EU law.

3.2.1 Involvement of the European Commission

Hungarian minister of foreign affairs sent a letter to the vice-president
of the Commission of the European Communities seeking the Commis-
sion’s opinion on the possible breach of EU law by the Slovak Republic. The
vice-president of the Commission summed up the rules for restriction of
free movement of persons according to Directive 2004/38. Any restriction
must observe the principle of proportionality and must be based on the
personal conduct of the individual concerned and the person concerned
must be notified, in the manner prescribed in Article 30, of that restriction
and be given a full and precise explanation of the reasons. Subsequently,
the Hungarian minister of foreign affairs requested the Commission to
examine whether it was appropriate to initiate infringement proceedings
against the Slovak Republic under Article 258 TFEU for breach of Ar-
ticle 21 TFEU and Directive 2004/38. In a letter of December 11, 2009,
the Commission expressed a view that EU citizens are entitled to move
and reside freely within the territory of the Member States, but that under
international law, the Member States reserve the right to control the access
of a foreign head of state to their territory, regardless of whether that head
of state is an EU citizen or not. The European Commission stated that the
Member States arrange official visits through bilateral political channels,
which means that this is not a sphere in which EU law applies. However,
the head of state may decide to visit another Member State as a private
individual. In this case, there was a disagreement between Slovakia and
Hungary as to the nature of the visit in Komarno. The Commission came
to a conclusion that Slovakia did not breach EU law, even though that it
has wrongly argued by relying on Directive 2004/38 and on the legislation
adopted for its implementation in national laws. Subsequently, Slovakia
and Hungary presented their observations at a hearing arranged by the
Commission and the Commission expressed its view in a reasoned opi-
nion in which it stated that visits made by the head of one Member State to
the territory of another Member State do not fall within the field of appli-
cation of free movement of persons. As the Hungarian government did not
agree with the legal conclusions of the European Commission, it brought
an action against the Slovak Republic.

90



3.3 The action and findings of the Court

3.3.1 Competence of the Court of Justice to hear the case

During the action, the Slovak Republic contended that the Court has
no jurisdiction to hear and determine the present dispute, on the basis
that EU law does not apply to a situation such as that in the present case'.
Hungary considered that the Court of Justice of the European Union has
sole jurisdiction to hear and determine a dispute between two Member
States concerning the interpretation of EU law, in particular when a Mem-
ber State takes the view that another Member State is in breach of EU law.
The Court of Justice stated that the question whether EU law is applicable
to the present case is a matter fully within the jurisdiction of the Court.

3.3.2 Infringement of the free movement of persons

Hungary stated that Slovakia has breached its obligation arising from
Article 21(1) TFEU and Directive 2004/38 when it refused the president
of Hungary entry into its territory. Hungary argued that the (i) free mo-
vement of persons is applicable to all EU citizens, including the heads of
state, and to all types of visits, that is to say, both official and private, (ii)
the scope of the right of free movement of persons cannot be restrictively
interpreted and may be limited only for grounds specified by Directive
2004/38 (public-policy or public-security measures if they are based ex-
clusively on the personal conduct of the individual concerned, while ob-
serving the principle of proportionality), (iii) breach of procedural regime
consisting in failing the notification of the grounds for any restrictive me-
asure and no possible remedies were available.

Slovakia argued that the visit was not a private visit of an EU citizen
but the visit of a head of state to the territory of another Member State. The
crucial question was whether Article 21 TFEU and Directive 2004/38 are
applicable to heads of state of the Member States. Slovakia argued that the
movement of heads of states within the EU falls within the sphere of dip-
lomatic relations between the Member States, as governed by customary
international law and by international conventions. The sovereignty of the
Member State is represented by and vested in the head of state who may
only enter another sovereign State with the latter’s knowledge and consent.

3.3.3 Findings of the Court

The EU Court of Justice considered the status of Hungarian president,
who is an EU national and who enjoys all the rights of an EU national.
At the same time, the Court of Justice confirmed that EU law must be

3 Ibid., point 22.
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interpreted in the light of the relevant rules of international law, since in-
ternational law is part of the European Union legal order and is binding
on the institutions'. It was crucial in this case to determine whether the
Hungarian president was carrying out, at the material time, the duties of
the Hungarian head of state. If this is so, this can constitute a limitation,
on the basis of international law, on the application of the right of free mo-
vement conferred on him by Article 21 TFEU". According to customary
rules of general international law and multilateral agreements, the head
of state enjoys a particular status in international relations which entails,
inter alia, privileges and immunities while on the territory of a foreign
State. The status of head of state has a specific character, resulting from the
fact that it is governed by international law, with the consequence that the
conduct of such a person internationally, such as that person’s presence in
another State, comes under that law, in particular the law governing dip-
lomatic relations'. Such a specific character is capable of distinguishing
the person who enjoys that status from all other Union citizens, with the
result that that person’s access to the territory of another Member State is
not governed by the same conditions as those applicable to other citizens".
Accordingly, the fact that a Union citizen performs the duties of a head of
state is such as to justify a limitation, based on international law, on the
exercise of the right of free movement conferred on that person by Article
21 TFEU®. The Court decided that neither Article 21 TFEU nor, a fortiori,
Directive 2004/38 obliged the Slovak Republic to guarantee access to its
territory to the president of Hungary®.

3.3.4 Character of the note verbale

Hungary claimed that the Slovak Republic breached Directive 2004/38
and that the very fact of basing the note verbale of August 21, 2009 on
that directive comes under the concept of the abuse of rights, and that the
grounds of public policy or public security referred to in Directive 2004/38
cannot be invoked in order to pursue political aims.

The Court of Justice stated that the Slovak Republic was wrong to refer
to Directive 2004/38 in its note verbale of August 21, 2009. This was, howe-
ver, not sufficient to prove an abuse of rights by the Slovak Republic*. The

1 Ibid., point 44.
5 Ibid., point 45.
16 Ibid., point 49.
7 Ibid., point 50.
8 Ibid., point 51.
19 Ibid., point 52.
2 Ibid., point 57.



conditions for the application of Directive 2004/38 were not formally com-
plied with and the reference to that directive in the note verbale of August
21,2009 from the Ministry of Foreign Affairs of the Slovak Republic to the
Ambassador of Hungary in the Slovak Republic cannot be considered as a
decision for the purposes of Article 27 of Directive 2004/38'.

Conclusion

The right to move and reside freely within the territory of the Member
States is one of the rights guaranteed by EU law. This right has both a po-
litical dimension (these are rights related to EU citizenship) and an econo-
mic dimension (freedom of the internal market). This article provides an
overview of EU legislation on the free movement of persons and stipulates
the rights of EU citizens arising from this legislation. Moreover, this ar-
ticle analyzes an important ruling of the Court of Justice of the EU, which
interprets the right to enter another EU Member States by a president of
another EU Member State. The subject of the dispute was the banned entry
of the Hungarian president to the Slovak Republic due to several reasons
that were specified by the Slovak Ministry of Foreign Affairs. The Hunga-
rian president did not enter the Slovak territory, which was the ground why
Hungary decided to file an action against the Slovak Republic according
to Article 259 TFEU. The procedure is designed to obtain a declaration
whether a specific conduct of a Member State is in breach of EU law and
to terminate such illegal conduct, i.e., the purpose of the procedure is to
eliminate any infringement by a Member State and its consequences.

The analyzed decision of the Court of Justice confirms that a head of
state enjoys a particular status in international relations which entails, in-
ter alia, privileges and immunities according to the relevant rules of inter-
national law. The legal status of a president as a head of a Member State has
a specific character as his or hers stay in the territory of another EU Mem-
ber State is governed by international law, in particular the law governing
diplomatic relations. This special character distinguishes the head of state
from all other EU citizens who do not enjoy a special regime guaranteed
to them by international law. The fact, that an EU citizen can also act as a
head of state justifies the limitation on the exercise of the right of move-
ment conferred on that person by EU law.
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The paper outlines the scope for the application of the Treaty on Legal
Aid between Slovakia and Hungary in a situation where both countries
are members of the European Union. The treaty has a developed system of
sources in private international law and the paper examines the relations
between the sources of EU secondary law and international treaties at a
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and gradually identifies the individual areas in which the application of
the treaty is possible.
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Introduction

In the years since the Treaty of Amsterdam came into force in 1999
and created a solid foundation for legislative activity of the EU (then the
European Community) in the area of judicial cooperation in civil mat-
ters, a legislative boom has swiftly followed and brought about what is now
known as European Union private international law. This area of EU law
has grown rapidly and at present encompasses a wide range of instruments
with remarkable scope of application. At the same time, Slovakia main-
tains a relatively broad spectrum of bilateral treaties on mutual legal assis-
tance (MLA), including treaties with other EU member states. This raises a
question of relationships between these treaties and particularly, whether
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bilateral treaties between member states of the European Union still have a
role to play. The centenary of the Treaty of Trianon appears an appropriate
opportunity to examine bilateral relations between Slovakia and Hungary
in civil matters.

The Treaty between the Czechoslovak Socialist Republic and the Pe-
ople’s Republic of Hungary on Legal Assistance and Regulation of Legal
Relations in Civil, Family and Criminal Matters was signed at Bratislava
on March 28, 1989.! The instruments of ratification were exchanged in Bu-
dapest on January 13, 1990 and, in accordance with Article 93, the treaty
entered into force on February 12, 1990. On that date it replaced the Treaty
between the Czechoslovak Socialist Republic and the Hungarian People's
Republic on the Regulation of Legal Relations in Civil, Family and Crimi-
nal Matters, which had been signed on November 2, 1961 (91/1962 Coll.).
Both Hungary and Slovakia joined the European Union on the same day -
May 1, 2004 and their accession fundamentally changed the legal landsca-
pe for further application of the treaty.

Article 351 of the Treaty on the Functioning of the European Union
(TFEU) governs relations between EU law and international treaties, whe-
reby “...agreements concluded before January 1, 1958 or, for acceding States,
before the date of their accession, between one or more Member States on the
one hand, and one or more third countries on the other, shall not be affec-
ted by the provisions of the Treaties.” This provision, however, clearly does
not affect bilateral treaties concluded exclusively between member states.
Although there is no provision in EU primary law equivalent to Article 351
of the TFEU that would concern agreements exclusively between member
states, there are still several provisions referring to treaties between mem-
ber states. Most notably Article 350 of the TFEU, which mentions regional
unions between specific member states. However, there is no general rule
defining the relations between sources of EU private international law on
the one hand and bilateral MLA treaties concluded exclusively between
member states on the other. The solution will need to be found individu-
ally - in each respective EU regulation which potentially overlaps with the
scope of application of the bilateral treaty. This paper will thus attempt to
outline possible areas in which the MLA treaty with Hungary may still be
helpful, but it by no means aspires to be exhaustive, given the limited space
provided by a conference proceeding.

SK: Zmluva medzi Ceskoslovenskou socialistickou republikou a Madarskou ludovou
republikou o pravnej pomoci a Gprave pravnych vztahov v ob¢ianskych, rodinnych a
trestnych veciach. Oznamenie Federalneho ministerstva zahrani¢nych veci ¢. 63/1990
Zb.
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1 Jurisdiction in civil and commercial matters

The treaty contains a wide spectrum of rules on jurisdiction in various
matters, dispersed throughout the whole text of the treaty. Nonetheless it
has strong competition in EU law from the Recast Brussels I Regulation®
(hereinafter “Brussels I Regulation”). It is therefore imperative to determine
the relationship between these two instruments. As a rule, relations betwe-
en sources of EU secondary law and international treaties are handled in
individual regulations. The Brussels I Regulation tackles these issues quite
extensively. Article 69 stipulates the following:

“Subject to Articles 70 and 71, this Regulation shall, as between the
Member States, supersede the conventions that cover the same matters as
those to which this Regulation applies. In particular, the conventions inclu-
ded in the list established by the Commission pursuant to point (c) of Article
76(1) and Article 76(2) shall be superseded.”

Article 70 continues:

1. The conventions referred to in Article 69 shall continue to have effect in
relation to matters to which this Regulation does not apply.

2. They shall continue to have effect in respect of judgments given, authen-
tic instruments formally drawn up or registered and court settlements
approved or concluded before the date of entry into force of Regulation
(EC) No 44/2001.

Finally, Article 71 gives priority to international agreements governing
jurisdiction or the recognition or enforcement of judgments in particular
matters. As a typical mutual legal assistance treaty, the treaty with Hun-
gary can by no means be considered to present a lex specialis vis-a-vis the
Brussels I Regulation, so this provision will not apply to this situation.

Given the above, the treaty can still apply in matters falling outside the
scope of application of the Brussels I Regulation. In this respect, especially
the material and personal scopes are of significance. As regards territorial
scope, it will be only applied by courts of EU member states. Since both
Slovakia and Hungary joined the EU in 2004 and the treaty is only binding
for these two countries, there is no space for application of the treaty due to
lack of territorial scope of the regulation. Concerning the temporal scope,
Articles 81 and 66 provide for the regulation to apply to legal proceedings
instituted, to authentic instruments formally drawn up or registered and
to court settlements approved or concluded on or after January 10, 2015.?

2 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12
December 2012 on jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters

> The original Brussels I Regulation (EC) No 44/2001 continues to apply to judgments
given in legal proceedings instituted, to authentic instruments formally drawn up or
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1.1 Personal scope

The personal scope of the Brussels I Regulation is defined in Article 4,
applying in situations where the defendant is domiciled on the territory of
a member state of the European Union. This applies even if the defendant
is not EU citizen. As long as the defendant is not domiciled in the EU,* the
regulation is not applicable and thus the treaty comes into play.” However,
there are several exceptions to this rule. Provisions therein governing ex-
clusive jurisdiction (Article 24) and prorogation of jurisdiction (Article 25)
remain applicable even if the defendant is not domiciled in the territory of
the European Union.® The same is true for certain provisions of so called
protective jurisdictional rules — namely (i) Article 18(1), according to which
consumer may bring proceedings against the other party to a contract in
the courts for the place where the consumer is domiciled and (i) Article
21(2), which stipulates where an employee may bring a lawsuit against his
or her employer.” Thus, if the defendant is not domiciled in the EU, there is
no prorogation agreement between the parties, the case does not fall under
exclusive jurisdiction and it does not concern a situation when the consu-
mer or employee brings an action against the stronger party, the Brussels I
Regulation will not be applicable. Article 6(2) stipulates, that in such a case
(i.e. if the defendant is not domiciled in the EU), any person domiciled in
a Member State may, whatever his nationality, avail himself in that Mem-
ber State of the rules of jurisdiction there in force against a defendant not
domiciled in the EU in the same way as nationals of that Member State.
This provision makes express reference in particular to jurisdictional rules

registered and to court settlements approved or concluded before January 10, 2015
which fall within the scope thereof. Regulation No 44/2001 has applied in Slovakia
since May 1, 2004, the date when the country joined the European Union.

*  The regulation defines domicile of legal entities in Article 63 as a place of statutory
seat, central administration or principal place of business. However, when it comes to
domicile of natural persons, it does not provide a uniform definition but instead refers
to the national law of the country whose court has been seized (Article 62).

> However, this is the case only with respect to rules on jurisdiction (Chapter II). As
regards provisions on recognition and enforcement of foreign judgements (Chapter
IIT) and authentic instruments and court settlements (chapter IV), the regulation will
apply regardless of whether the defendant is domiciled on the territory of the EU or
not. For this purpose, it is crucial that the judgement was by a court of an EU member
state.

¢ Article 6(1) of the Brussels I Regulation.

7 According to Article 21(2), which refers to Article 21(1)(b) of the Brussels I Regula-
tion, an employer not domiciled in a the EU may be sued in a court of a member state
where or from where the employee habitually carries out his work (or in the courts for
the last place where he did so) or if the employee does not or did not habitually carry
out his work in any one country, in the courts for the place where the business which
engaged the employee is or was situated.
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of which the Member States are to notify the European Commission pur-
suant to point (a) of Article 76(1).® For this purposes Slovakia notified that
Sections 37 and 37e of the Act No 97/1963 Coll. on Private International
Law and the Rules of Procedure are to be applied.’

However, reference to rules of jurisdiction in force in a member state
means that jurisdictional rules contained in international treaties may ap-
ply as well, if they are in force in a particular member state, all the more
so given the provision in Section 2 of Act No 97/1963 Coll., according to
which provisions thereof shall only apply if the international treaty bin-
ding the Slovak Republic or the implementing legislation thereto do not
provide otherwise. Furthermore, the mention of rules notified by member
states under point (a) of Article 76(1) is by no means exclusive, it is merely
used as an example (see the wording “in particular”) of jurisdictional rules
in force in a member state."

On the other hand, the MLA treaty with Hungary does not define its
personal scope. Nevertheless, it is reasonable to assume that it will apply to
citizens of the parties to the treaty. Hence for it to apply where the regula-
tion lacks personal scope, it would require a situation such as a Hungarian
national residing in Slovakia, bringing a lawsuit against a Slovak national
domiciled in Serbia. Thus, the defendant (the Slovak national) would not
be domiciled in an EU member state (but in Serbia), whilst the plaintiff
would be domiciled in the EU (Slovakia), as prescribed by Article 6(2) of
the Regulation. Provided the defendant had property in Slovakia, jurisdic-
tion of Slovak courts could be established as a place where the plaintiff is
domiciled, so long as the case concerned contractual matters (third senten-
ce of Article 38, paragraph 3).

1.2 Material scope

Material scope of the Brussels I Regulation covers civil and commer-
cial matters, within the meaning of the (quite wide) interpretation of the

8 The Member States shall notify the Commission of: (a) the rules of jurisdiction refer-
red to in Articles 5(2) and 6(2);

°  Notices from Member States. First update of the information referring to Article 76 of
Regulation (EU) No 1215/2012 of the European Parliament and of the Council on ju-
risdiction and the recognition and enforcement of judgments in civil and commercial
matters (2015/C 390/06). Official Journal of the European Union C 390/10 - C 390/23.
CELEX number: 52015XG1124(01).

1 The same document, summarising notices from member states specifically mentions
the treaty between Czechoslovakia and Hungary, in “List 3”, containing notifications
pursuant to Article 69 of the Brussels I Regulation. The treaty was notified by Slovakia,
Hungary and Czech Republic as well. CELEX: 52015XG1124(01).
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Court of Justice of the EU." The treaty determines its material scope as co-
vering civil, family and criminal matters. Article 1(4) of the treaty defines
civil matters as including employment matters and membership relations
of cooperative associations as well. Since positive definitions of material
scope in both instruments do more or less match, an examination of ex-
ceptions from the material scope will be crucial in order to identify some
space for application of the treaty.

First of all, the regulation will not apply to revenue, customs, adminis-
trative matters and to the liability of the state for acts and omissions in the
exercise of state authority (acta iure imperii),'* since these do not fall under
the concept of civil and commercial matters. However, it does not follow
from the treaty that it would apply to these matters either.

According to Article 1(2) (a), the Brussels I Regulation does not apply
to the status or legal capacity of natural persons. This is clearly an area to
which the treaty may apply, since it contains special provisions on matters
concerning personal status in Title 2 of Part II. Articles 22 — 24 address
jurisdiction in matters of restriction or deprivation of legal capacity and
Article 25 concerns jurisdiction in matters of declaration of death.

Furthermore, the regulation is not applicable to the rights in proper-
ty arising out of a matrimonial relationship or out of a relationship de-
emed by the law applicable to such relationship to have comparable effects
to marriage.”” These matters would normally be governed by Regulation
2016/1103" and Regulation 2016/1104" however, neither Slovakia nor
Hungary participates on these regulations, which were adopted under the
so-called enhanced cooperation'® mechanism. Therefore, the scope again

The termon “Civil and commercial matters “is an autonomous concept of EU law and
as such may not be interpreted by the national law of each member state, but instead
must be construed in a uniform fashion in all EU member states. The Court of Justice
of the EU developed in its case law a very wide interpretation of this term, which in
essence encompasses all legal relationships that are of a private law nature as opposed
to public law. See decisions of the court of Justice of the EU in e.g. LT'U/Eurocontrol
29-76), or the more recent decision in Pula Parking d.o.o. v Tederahn (Case C-551/15).
See also: VAN CALSTER, G. European Private International Law. 2nd edition. Port-
land: Hart Publishing, 2016, p. 24.

See article 1(1) second sentence of the Brussels I Regulation.
B Article 1(2) (a) of the Brussels I Regulation.

" Council Regulation (EU) 2016/1103 of 24 June 2016 implementing enhanced coopera-
tion in the area of jurisdiction, applicable law and the recognition and enforcement of
decisions in matters of matrimonial property regimes.

> Council Regulation (EU) 2016/1104 of 24 June 2016 implementing enhanced coopera-
tion in the area of jurisdiction, applicable law and the recognition and enforcement of
decisions in matters of the property consequences of registered partnerships

16 Articles 20 and 326 - 334 of the Treaty on the Functioning of the European Union.
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opens for application of the bilateral treaty, which tackles these matters in
Title 3.

The Brussels I Regulation also excludes from its scope matters con-
cerning bankruptcy, proceedings relating to the winding-up of insolvent
companies or other legal persons, judicial arrangements, compositions
and analogous proceedings (Article 1, paragraph 2b). The treaty, however,
does not regulate these issues, which is possibly due to the fact that the
treaty was for the most part negotiated before the revolutions of 1989.

Further, it does not apply to social security matters (Article 1, Paragra-
ph 2 ¢), which are again not covered by the treaty either.

As regards arbitration, which is also excluded from the material sco-
pe of the Brussels I Regulation (Article 1, paragraph 2d), the treaty only
provides in Article 58 with respect to recognition and enforcement that
the parties to the treaty (i.e. Hungary and Slovakia) shall recognize and
enforce valid decisions of arbitration tribunals issued after the entry into
force of the treaty, as well as settlements concluded before such tribunals,
provided that the terms of the arbitration agreement or clause are in accor-
dance with the law of both parties.

Finally, the material scope of the regulation does not apply to mainte-
nance obligations arising from a family relationship, parentage, marriage
or affinity (Article 1, paragraph 2e), as well as wills and succession, in-
cluding maintenance obligations arising by reason of death (Article 1 pa-
ragraph 2f). However, there are special instruments of EU law governing
these matters; for the first category it is the Maintenance Regulation'” and
for the second category it is the Succession Regulation."®

The Maintenance Regulation has very broad material scope,'® covering
all types of maintenance obligations arising from a family relationship,
parentage, marriage or affinity.?* It does not define any exclusions from its
material scope, nor does it contain any restrictions concerning personal
scope. According to Pauknerova, the regulation may be applied even to ne-
gative declaratory actions of a potential obligor*' and most probably also to

7" Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable
law, recognition and enforcement of decisions and cooperation in matters relating to
maintenance obligations.

8 Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July
2012 on jurisdiction, applicable law, recognition and enforcement of decisions and
acceptance and enforcement of authentic instruments in matters of succession and on
the creation of a European Certificate of Succession.

1 The regulation applies from June 18, 2011 and does not define any limitations regar-
ding its personal scope.

20 Article 1(1) of the Maintenance Regulation.

2 PAUKNEROVA, M. Evropské mezindrodni prdvo soukromé. 2. vydani. Prague: C. H.
Beck, 2013, p. 257

101



claims from unmarried cohabitation and partnerships.?> Obviously, it ta-
kes precedence over treaties between EU member states.?* Therefore, there
is not much space for application of the treaty with respect to maintenance
obligations.

Thus, in the area of jurisdiction in civil and commercial matters, the
key domain for the application of the treaty will be personal status and the
legal capacity of natural persons.

2 Jurisdiction in family and matrimonial matters

Part 2, Title 3 of the treaty governs family matters quite extensively,
covering marriage, personal and property matters between spouses, di-
vorce, marriage annulment, legal relations between parents and children,
maintenance obligations, adoption, guardianship and curatorship.

At the European Union level, jurisdiction in family and matrimonial
matters is covered by the Brussels II bis Regulation,** which tackles its re-
lationship to other instruments in a very similar fashion to the Brussels I
Regulation.

According to Article 59(1) of the Brussels II bis Regulation:

Subject to the provisions of Articles 60, 63, 64 and paragraph 2 of this
Article, this Regulation shall, for the Member States, supersede conventions
existing at the time of entry into force of this Regulation which have been
concluded between two or more Member States and relate to matters gover-
ned by this Regulation.

However, under Article 62(1) of the Brussels II bis Regulation:

The agreements and conventions referred to in Articles 59(1), 60 and
61 shall continue to have effect in relation to matters not governed by this
Regulation.

Therefore, it is again necessary to explore the material scope® of the
regulation in order to identify some space for application of the treaty. It
governs jurisdiction in civil matters relating to: (i.) divorce, legal separa-
tion or marriage annulment and (ii.) the attribution, exercise, delegation,

2 Ibidem, p. 257.

2 Article 69(2) of the Maintenance Regulation 4/2009.

# Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction
and the recognition and enforcement of judgments in matrimonial matters and the
matters of parental responsibility, repealing Regulation (EC) No 1347/2000.

»  The Brussels II bis Regulation applies as of March 1, 2005 (Slovakia and Hungary
applied the previous Brussel II Regulation (No 1347/2000) from the date of their ac-
cession to the EU - May 1, 2004), but it does not define its personal scope. See more in:
PAUKNEROVA, M. Evropské mezindrodni pravo soukromé. 2nd edition. Prague: C.
H. Beck, 2013, p. 133.
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restriction or termination of parental responsibility. The material scope of
the Regulation specifically does not cover:*

a)
b)

o)
d)
e)
f)
g)

Establishment or contesting of a parent-child relationship;

Decisions on adoption, measures preparatory to adoption, or the
annulment or revocation of adoption;

Name and forenames of the child;
Emancipation;

Maintenance obligations;

Trusts or succession;

Measures taken as a result of criminal offences committed by chil-
dren.

The treaty may be applied primarily to matters under (a) and (b):

a)

b)

Establishment or contesting of a parent-child relationship - these
matters are covered in Article 30(4);
Decisions on adoption, measures preparatory to adoption, or the

annulment or revocation of adoption - governed by Article 32(4)
and (5).

The situation gets more complicated in relation to the rest of the ex-
ceptions:

a)

b)

o)

d)

e)

The treaty contains no specific provisions on a child’s name (given
and family names), so possible application of the treaty will be a
question of characterization;

As regards emancipation of a child, the treaty again is silent on the
issue, however, this could be in all probability classified as a matter
of personal status, which is covered by Part 2, Title 2 of the treaty;
Maintenance matters are primarily covered by the EU Maintenan-
ce Regulation (4/2009);

Trusts and succession - Slovak legislation does not recognize this
legal institute, therefore again it will be a matter of characterizing
the provisions of the treaty that could be applied to these matters.
Successions are governed in the EU law by the Succession Regula-
tion (650/2012);

The issues of measures taken as a result of criminal offences com-
mitted by children are not covered by the treaty.

3 Succession matters

Part II, Title 5 of the treaty contains quite a detailed regulation of suc-
cession matters covering all aspects of inheritance law from jurisdiction
and applicable law, through escheat, regulation of wills, notification of de-

26 Article 1(3) of the Brussels II bis Regulation.
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ath, interim measures, release of the inheritance and even the competence
of a diplomatic mission or consular office in matters of succession.

The Succession Regulation,?” however, is even more detailed. Similar
to the Maintenance Regulation, it governs both jurisdiction, recognition
and enforcement of decisions as well as the determination of the law appli-
cable. As expected, in relations between EU member states, the regulation
takes precedence over bilateral or multilateral treaties concluded exclusi-
vely between two or more of them in so far as such treaties concern mat-
ters governed by it.*® As a result, bilateral treaties between member states
may be applied in matters falling outside the scope of the regulation.” The
list of exclusions from the material scope of the regulation in the article,
beside what is mandatory - revenue, customs or administrative matters,*
includes also:*

a) the status of natural persons, as well as family relationships and
relationships deemed by the law applicable to such relationships to
have comparable effects;

Matters concerning personal status of natural persons are covered
comprehensively by the treaty in Part II, Title 2 of the treaty. Jurisdiction
in family relationships will be governed by the Brussels II bis Regulation
(or Maintenance Regulation).

As regards the law applicable, the Hague Child Protection Conven-
tion would apply* in respect of parental responsibility. However, the treaty
could still apply with regard to matters excluded from the scope of the
convention, such as the establishment or contesting of a parent-child rela-
tionship and also in matrimonial matters.

b) the legal capacity of natural persons, without prejudice to point (c)

of Article 23(2) and to Article 26;
Part I, Title 2 of the treaty will be applicable.

¥ Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July
2012 on jurisdiction, applicable law, recognition and enforcement of decisions and
acceptance and enforcement of authentic instruments in matters of succession and on
the creation of a European Certificate of Succession.

28 Article 75(2) of the Succession Regulation.

#  Article 75(1) of the Succession Regulation.

% Article 1 (1) of the Succession Regulation.

' Article 1(2) of the Succession Regulation.

2 The Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, En-
forcement and Co-operation in respect of Parental Responsibility and Measures for
the Protection of Children (HCCH 1996 Child Protection Convention). The conven-
tion applies in Slovakia as of January 1, 2002 (344/2002 Coll.). The convention would
take precedence over the treaty as a result of both lex specialis derogat legi generali and
lex posterior derogat legi priori principles.
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©) questions relating to the disappearance, absence or presumed death
of a natural person;

Article 25 of the treaty would apply.

d) questions relating to matrimonial property regimes and property
regimes of relationships deemed by the law applicable to such rela-
tionships to have comparable effects to marriage;

The treaty would apply to these issues (Article 27), since neither Slova-

kia nor Hungary participate in EU Regulations 2016/1103 and 2016/1104.

e) maintenance obligations other than those arising by reason of de-
ath;

The Maintenance Regulation would apply.

f) the formal validity of dispositions of property upon death made
orally;

Article 43(2) of the treaty would apply.

g) property rights, interests and assets created or transferred otherwi-
se than by succession, for instance by way of gifts, joint ownership
with a right of survivorship, pension plans, insurance contracts and
arrangements of a similar nature, without prejudice to point (i) of
Article 23(2);

Part II, Title 4 of the treaty could apply.

h) questions governed by the law of companies and other bodies, cor-
porate or unincorporated, such as clauses in the memoranda of as-
sociation and articles of association of companies and other bodies,
corporate or unincorporated, which determine what will happen to
the shares upon the death of the members;

The treaty does not contain any special regulation on these issues.

However, the process of characterization may result in (at least some of)
them being deemed to constitute matters of personal status.

i) the dissolution, extinction and merger of companies and other bo-
dies, corporate or unincorporated;

Issues concerning personal status of legal entities are covered by Ar-
ticle 21(2) of the treaty.

j) the creation, administration and dissolution of trusts;

The treaty does not address such issues specifically.

k) the nature of rights in rem; and

The purpose of this exception is to make sure that a member state will
not be required to recognize rights in rem to a property located in its ter-
ritory, which is not known to the law of this member state.” Since this

33 IMRICH BREZNOSCAKOVA, M.: Cezhrani¢né dedenie. Nariadenie EU ¢& 650/2012
o cezhranicnych dediéstvdch. Bratislava : Wolters Kluwer, 2015, p. 48.
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provision is closely related to the operation of the Succession Regulation, it
does not create space for the application of other sources of law.

) any recording in a register of rights in immovable or movable pro-
perty, including the legal requirements for such recording, and the
effects of recording or failing to record such rights in a register.

These questions will be governed by the law of the country which ma-

intains the register.**

4 Mutual Cooperation and Judicial Assistance between Courts

Part I of the treaty contains also provisions on legal aid and coope-
ration between judicial authorities. It provides for direct liaison between
competent authorities and covers acts of legal aid, in particular writing,
sending and delivering documents; conducting inspections; taking and
transmitting factual evidence; obtaining and carrying out expert opi-
nions; questioning participants, defendants, witnesses, experts and other
persons; and enforcing decisions.

At the level of EU law, matters of judicial cooperation are governed by
the Service Regulation® and the Taking of Evidence Regulation.’® Both
regulations stipulate their precedence’” over multilateral conventions,*
however, they do not preclude the application of bilateral agreements
between member states, as long as they further facilitate (expedite or sim-
plify) judicial cooperation between member states and are compatible with
the regulations.”” Member states are required by both regulations to send

* Ibid, p. 48.

% Regulation (EC) No 1393/2007 of the European Parliament and of the Council of 13
November 2007 on the service in the Member States of judicial and extrajudicial do-
cuments in civil or commercial matters (service of documents), and repealing Council
Regulation (EC) No 1348/2000.

*  Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the
courts of the Member States in the taking of evidence in civil or commercial matters.

7 Article 20(1) of the Service Regulation and Article 21(1) of the Taking of Evidence
Regulation.

* i.e. The Hague Convention of 15 November 1965 on the Service Abroad of Judicial
and Extrajudicial Documents in Civil or Commercial Matters (HCCH 1965 Service
Convention) and The Hague Convention of 18 March 1970 on the Taking of Evidence
Abroad in Civil or Commercial Matters (HCCH 1970 Evidence Convention). Both
Slovakia and Hungary are parties to both of these conventions, see: https://www.hcch.
net

¥ Article 20(2) of the Service Regulation and Article 21 (2) of the Taking of Evidence
Regulation. See also: LYSINA, P., DURIS, M., HATAPKA, M. et al. Medzindrodné
pravo stikromné. 2nd edition. Bratislava: C.H. Beck, 2016, p. 461.

106


https://www.hcch.net
https://www.hcch.net

copies of such bilateral agreements to the European Commission,* which
according to Milo§ Hatapka led to an remarkable situation, when Slovakia
notified the bilateral treaty with Hungary with respect to both regulations,
while Hungary did not.* This opens a question concerning the nature of
the effects of the notification to the European Commission; whether they
are merely declaratory or constitutive and whether such a treaty may be
applied if either or both states failed to communicate the treaty to the Eu-
ropean Commission.*?

Nevertheless, the scope for application of the treaty is not too wide,
since both regulations contain very detailed and modern rules on judi-
cial cooperation and both instruments have broad scope of application,
with few exceptions. One interesting example, however, is the detection
of addresses. The regulations do not oblige member states to provide co-
operation to each other when it comes to detecting addresses of persons
residing on their territories. The Service Regulation even states that it does
not apply where the address of the person to be served with the document
is not known (Article 1, paragraph 2). Unlike these regulations, the treaty
with Hungary stipulates in Article 14(1) that the judicial authorities of the
parties to the treaty shall, upon request, assist each other in ascertaining
the addresses of persons staying in their territories, if this is necessary to
exercise the rights of their nationals.

The treaty in general contains extensive rules on mutual provision of
information. With respect to maintenance claims the treaty provides for
assistance in ascertaining the employer of the person liable to pay the ma-
intenance and the amount of his or her income (Article 14, paragraph 2).
Article 16 enables transmission of extracts from civil registers (of births,
marriages and deaths). Article 17 provides for forwarding of copies of de-
cisions concerning the personal status of nationals of the other party to
the treaty.

Very significant is Article 15(2) which effectively abolishes any requi-
rements for superlegalization or legalization of public documents, by pro-
viding that documents which are considered authentic in the territory of
one treaty party shall have the probative value of authentic instruments in
the territory of the other.

4 Article 20(3) of the Service Regulation and Article 21 (3) of the Taking of Evidence
Regulation.

4 TYSINA, P, DURIS, M., HATAPKA, M. et al. Medzindrodné prdvo siikromné. 2nd
edition. Bratislava: C.H. Beck, 2016, p. 461.

2 Ibid, p. 461.
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5 The Law Applicable to Contractual Obligations

Article 38 of the treaty deals with contractual matters. It consists of
just three paragraphs, whereas one of them addresses jurisdiction. On the
other hand, contractual obligations are governed in EU law by the Rome I
Regulation,” which provides very detailed rules. Traditionally, it prevails
over bilateral treaties between member states, which can only be applied
to matters not covered by it.** The treaty could thus apply to matters (i.)
explicitly excluded from the scope of the regulation and (ii.) matters that
are not explicitly excluded, but the regulation does not stipulate any rules
on them.

In addition to revenue, customs and administrative matters, the Rome
I Regulation contains quite a long list of exceptions from its material scope:

a) questions involving the status or legal capacity of natural persons,
without prejudice to Article 13;

These are not per se contractual matters, but they certainly may be
closely connecting with a contract, for example, in the form of a prelimi-
nary question. As mentioned before, the treaty contains relatively detailed
rules on personal status in Part II, Title 2, which can be relied upon in the
absence of rules in the Rome I Regulation.

b) obligations arising out of family relationships and relationships de-
emed by the law applicable to such relationships to have comparable
effects, including maintenance obligations;

With the exception of the Maintenance Regulation, the EU has not
yet unified rules on determination of the law applicable in family mat-
ters, opening space for the bilateral treaty to tackle these matters in Part
I1, Title 3. However, there is still the Hague Child Protection Convention
(see above), which is applicable with respect to issues concerning parental
responsibility. The bilateral treaty would thus apply only to matters not
governed by the Hague Convention, such as matrimonial matters or the
establishment or contesting of a parent-child relationship.

c) obligations arising out of matrimonial property regimes, property
regimes of relationships deemed by the law applicable to such re-
lationships to have comparable effects to marriage, and wills and
succession;

This is the domain of two special EU regulations* adopted under the

mechanism of enhanced cooperation, which, however, do not apply in Slo-

4 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17
June 2008 on the law applicable to contractual obligations (Rome I).

# Article 25(2) of the Rome I Regulation.

> Council Regulation (EU) 2016/1103 of 24 June 2016 implementing enhanced coopera-
tion in the area of jurisdiction, applicable law and the recognition and enforcement of
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vakia and Hungary. The treaty addresses these matters in Article 27 the-
reof.

d) obligations arising under bills of exchange, checks and promissory
notes and other negotiable instruments to the extent that the obli-
gations under such other negotiable instruments arise out of their
negotiable character;

The treaty contains no provisions concerning securities.

e) arbitration agreements and agreements on the choice of court;

These matters are not covered by the treaty.

f) questions governed by the law of companies and other bodies, cor-
porate or unincorporated, such as the creation, by registration or
otherwise, legal capacity, internal organization or winding-up of
companies and other bodies, corporate or unincorporated, and the
personal liability of officers and members as such for the obligations
of the company or body;

The treaty covers the personal status of legal entities in Article 21(2)

and uses the incorporation theory as the connecting factor.

g) the question whether an agent is able to bind a principal, or an or-
gan to bind a company or other body corporate or unincorporated,
in relation to a third party;

Given the character of the treaty it naturally does not address such

specific issues.

h) the constitution of trusts and the relationship between settlors, trus-
tees and beneficiaries;

The treaty does not specifically deal with these matters.

i) obligations arising out of dealings prior to the conclusion of a con-
tract;

Culpa in contrahendo is governed by the Rome IT Regulation.

j) insurance contracts arising out of operations carried out by organi-
zations other than undertakings referred to in Article 2 of Directive
2002/83/EC of the European Parliament and of the Council of 5 No-
vember 2002 concerning life assurance ( 14 ) the object of which is
to provide benefits for employed or self-employed persons belonging
to an undertaking or group of undertakings, or to a trade or group
of trades, in the event of death or survival or of discontinuance or
curtailment of activity, or of sickness related to work or accidents at
work.

decisions in matters of matrimonial property regimes and Council Regulation (EU)
2016/1104 of 24 June 2016 implementing enhanced cooperation in the area of jurisdic-
tion, applicable law and the recognition and enforcement of decisions in matters of the
property consequences of registered partnerships.
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Understandably the treaty does not mention such a specific type of in-
surance contracts. However, the treaty does cover contracts in general and,
in the absence of explicit derogation and absence of other applicable legis-
lation in EU law and international law, the treaty could theoretically apply.

6 The Law Applicable to Non-Contractual Obligations

Analogously to contractual obligations, the treaty with Hungary con-
tains a concise treatment of non-contractual obligations, or to be precise
- liability for damage (Article 39). EU law has much more complex legis-
lation in the form of the Rome II Regulation.** Once more, it takes prece-
dence over bilateral treaties between EU member states, but the treaty may
continue to apply with respect to matters not governed by the regulation.”
The list of exceptions from the material scope of the regulation also reflects
quite closely the list in the Rome I Regulation. Worth mentioning is that
it does not apply to non-contractual obligations arising out of violations
of privacy and rights relating to personality, including defamation.*® Since
the treaty with Hungary does not exclude these matters from its scope, it
could potentially apply.

7 Matters not regulated by EU law

Finally, the bilateral treaty with Hungary could also apply to matters
that have so far escaped the remit of the EU’s legislative activity and which
are not yet regulated at the European level. This category includes, in par-
ticular, the law applicable to rights in rem in immovable property (Article
37 of the treaty), and formal validity of legal acts (Article 36 of the treaty).
In the latter case, however, the treaty would only apply as lex generalis in
the absence of special rules, such as in Rome I Regulation with respect to
formal validity of contracts (Article 11) or in the Succession Regulation
with regard to formal validity of dispositions of property upon death made
in writing (Article 27) or of a declaration concerning acceptance or waiver
(Article 28).

Conclusions

Concise overview of the most important instruments of the system of
private international law in the European Union demonstrated that these
legal tools are not all-embracing, and they still provide space for applica-
tion of bilateral treaties between EU member states on mutual legal assis-

4 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11
July 2007 on the law applicable to non-contractual obligations (Rome II).

¥ Article 28(2) of the Rome II Regulation.
8 Article 1(2) g) of the Rome II Regulation.
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tance. Even though there is no general rule in EU primary law governing
relations between these two types of sources of law, the relational rules
in individual regulations follow the same logic. EU regulations will take
precedence over the MLA treaty with Hungary when it comes to matters
falling within the scope of application of individual regulations. There are
therefore two main areas in which the treaty may still apply: (i) matters
explicitly excluded from the scope of application of individual regulations
and (ii.) matters not yet subjected to unification at the EU level. However, it
should be noted that these two areas often overlap in practice.

The most notable area which is (for the moment) excluded from the
material scope of the European unification is personal status and legal ca-
pacity of natural persons. These matters are explicitly excluded from the
scopes of both the Brussels I bis Regulation (jurisdiction and recognition
and enforcement of judgments) and Rome I Regulation (determination of
the law applicable). At the same time, the MLA treaty with Hungary con-
tains relatively detailed provisions on personal status of natural persons in
terms of both jurisdiction and the law applicable, which makes this area an
ideal candidate for further application alongside instruments of EU private
international law.

Another noteworthy area are obligations arising out of matrimonial
property regimes. The European Union has embarked on enhanced coo-
peration in this domain, but Hungary and Slovakia decided to stay aside,
since they did not appreciate the direction into which the new legislative
instruments were heading. This not only again creates space for applica-
tion of the bilateral agreement, but it also shows that bilateral cooperation
between EU member states may even have future. If member states for
whatever reasons do not wish to participate in an EU-wide unification of
rules in certain areas or are not happy with the direction of specific in-
struments which are eventually adopted under the umbrella of enhanced
cooperation, as was the case with Regulations 2016/1103* and 2016/1104,
where interests of Slovakia and Hungary aligned, there is still space for
bilateral cooperation. The MLA treaty between Slovakia and Hungary may
therefore not just keep surviving and slowly fading out, but there is space
for the treaty to flourish and, if adjusted strategically to cover areas vacated
by EU regulations, it can still have a rosy future ahead.

¥ Council Regulation (EU) 2016/1103 of 24 June 2016 implementing enhanced coopera-
tion in the area of jurisdiction, applicable law and the recognition and enforcement of
decisions in matters of matrimonial property regimes.

0 Council Regulation (EU) 2016/1104 of 24 June 2016 implementing enhanced coopera-
tion in the area of jurisdiction, applicable law and the recognition and enforcement of
decisions in matters of the property consequences of registered partnerships.
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Abstract

This paper provides insights into the history of Slovak political thin-
king on both sides of the Atlantic. It helps to better understand the rise of
the mass/popular political movement among Slovaks in the USA and the
birth of the idea of independent Slovakia prior to any such movement in
Europe. It was the democratic atmosphere in the USA that helped Slovaks
to formulate their political stance towards the Hungarian Kingdom as well
as towards cooperation with Czechs in mutual attempts to create Czecho-
slovakia.

Keywords

Slovakia, Hungarian Kingdom, Slovak Americans, American Slovaks

Introduction

While Slovakia was a part of the Hungarian Kingdom, Slovak popula-
tion was politically inactive. Slovaks lacked proper education and any mass
political awareness at all. However, due to massive migration to the USA,
this has dramatically changed - under the influence of societal and politi-
cal system in the USA, Slovak immigrants got politically reborn into “Slo-
vak citizens” even before Czechoslovakia and Slovakia were established as
independent states. The immigrants then substantially — both politically
and financially - contributed to the “liberation” of their European natio-
nals from the Hungarian Kingdom in 1918. Still, immediately after the es-
tablishment of Czechoslovakia, many Slovak Americans, unsatisfied with
the status of Slovaks in Czechoslovakia, kept developing the Slovak poli-

1

This paper is a partial research outcome of the project APVV-15-0349 Individuum a
spolo¢nost - ich vzdjomna reflexia v historickom procese [Individual and the Society
— Mutual Reflection in Historical Process].
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tical idea further — towards Slovak independence, this being an evidence
par excellence as to existence of an independent Slovak political identity.

Slovak emigrants in the USA: Neglected Chapter of Slovak Legal
History

During the times when Slovakia was a part of the Hungarian King-
dom, Slovak population was in fact prevented from taking part in the ad-
ministration or governing of the state. Slovaks lacked respective education,
actual economic influence and any mass political awareness. Upon leaving
Europe for the USA, this has dramatically changed, though. Gradually get-
ting acquainted with democracy, equality, liberty, and with self-governan-
ce in their fraternal organizations, Slovaks (and Czechs) living in the USA
became the driving force behind the idea of independent Czechoslovakia
and later Slovakia. Under the influence of the US societal and legal system,
Slovak Americans were transformed into “Slovak citizens” even before
Czechoslovakia and Slovakia were established as independent states. Still,
the details of this evolution of political and legal thought of Slovak Ame-
ricans has been rather neglected in the scholarship of legal history and
history of political thought so far in spite of the fact that the emigration of
Slovaks from Hungary has received relatively much attention in the past
in the works of Slovak and Hungarian as well as other foreign historians.?

> Cf. e.g. PUSKAS, J. From Hungary to the United States (1880-1914). In MUCSI, F.
(ed.). Studia Historica Academiae Scientiarum Hungaricae, no. 184. Budapest : Akadé-
miai Kiado, 1982; STOLARIK, M. M. Where is my home? Slovak Immigration to North
America 1870 - 2010. Bern : Peter Lang AG 2012; STOLARIK, M. M. From Field to
Factory. The Historiography of Slovak Immigration to the United States. In Interna-
tional Migration Review, 10, 1976, ¢. 1, p. 81-102; STOLARIK, M. M. The Role of Slovak
Emigrés in North America in the Emancipation of the Slovak Nation. In Drustvena
istraZivanja. Casopis za opca drustvena pitanja. Journal for General Social Issues, 33-
34,1998, p. 75-88; STOLARIK, M. M. Slovenski pristahovalci v Amerike a ich postoje
v rokoch 1885-1919. In Historicky casopis, 37, 1989, no. 6, p. 806-819; GRANATIR
ALEXANDER, J. Ethnic Pride, American Patriotism: Slovaks and other Immigrants
in the Interwar Era. Philadelphia : Temple University Press, 2004; GRANATIR ALE-
XANDER, J. The Immigrant Church and Community. Pittsburgh’s Slovak Catholics
and Lutherans, 1880-1915. Pittsburgh : University of Pittsburgh Press, 1987; JAKESO-
VA, E. Uhorské zékonodarstvo a vystahovalectvo Slovakov. In Historické stiidie, 36,
1995; JAKESOVA, E. Imigra¢nd politika USA a Kanady a slovenské vystahovalectvo
(1918-1938). In Slovdci v zahranici, 16, 1990, p. 13-33; HARUSTAK, 1. Obraz “Nového
sveta” a fenomén slovenskej emigracie z Uhorska do Spojenych $tatov americkych v
slovenskej tla¢i v roku 1890. In Spolocnost, kultiira a kazdodennost v dejindch Slo-
venska. Zbornik studii. Kosice : Filozoficka fakulta Univerzity Pavla Jozefa Safarika v
Kogsiciach 2012, p. 312-321; BIELIK, F. Slovak Emigration in the Years 1880-1939 and
Problems Involved in Its Study. In Overseas Migration from East-Central and Southe-
astern Europe 1880-1940. Budapest : Akadémiai Kiad6, 1990, p. 59-73; TAJTAK, L.
Slovak Emigration: Its Causes and Consequences. In Overseas Migration from East-
-Central and Southeastern Europe 1880-1940. Budapest : Akadémiai Kiadd 1990, p.

116



However, the view of legal historians mostly focuses only on the basic do-
cuments of the joint Czech-Slovak resistance (Cleveland Agreement, Pitts-
burgh Agreement) and often omits the development and documents that
preceded this union of Czech and Slovak forces in the USA; independent
“Slovak” programs and documents were passed in silence, perhaps with
the exception of the memorandum of the Slovak League in America from
1914.° It is true that the Slovak political thought in the USA peaked only in
the connection with the Czechs and especially with the personality of T. G.
Masaryk, which ultimately contributed to the conviction of the highest po-
litical representation of the USA to support the Czech-Slovak ideas about
the future of Central Europe, specifically through the so-called 14 points
of President Wilson as an expression of the US goals in World War I, which
also included a certain degree of independence / autonomy / self-determi-
nation for the peoples of Austria-Hungary.

However, this culmination was preceded (before the war, during the
war, as well as after the establishment of Czechoslovakia) by independent
Slovak efforts and ideas about the future of Slovakia and Slovaks in Euro-
pe. A detailed picture of the “birth” of an independent political and legal
thought among Slovak immigrants is still impossible to draw yet, though.
What we know so far is that unlike Czech immigrants, Slovaks lacked any
official tools of getting acquainted with the US political and legal system

74-88; GLETTLER, M. The Hungarian Government Position on Slovak Emigration,
1885-1914. In Overseas Migration from East-Central and Southeastern Europe 1880-
1940. Budapest : Akadémiai Kiad6 1990, p. 107-118; MAJERIKOVA-MOLITORIS, M.
Americki Slovéci v boji za ndrodné prava Slovakov na severnom Spisi a hornej Orave.
In Slovdci v zahranici. Martin : Matica slovenska, 2012, p. 96-105; LISCAK, M. Vysta-
hovalectvo do USA z oblasti vychodnych Kystic v obdobi prvej §tvrtiny 20. storocia.
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lienky v rokoch 1914-1918. Masaryktown : Sokol, 1933; FERENCE, G. C. The Slavic
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Pittsburgh : University of Pittsburgh Press, 1977; BODNAR, ]. The Transplanted: A
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1985.
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until the 1920s and 1930s. It was only during these decades when the first
Slovak handbooks and brochures were published with information on the
US political and legal system. Nevertheless, there were some unoficial
channels used even prior to the 1920s, such as pubs, bars and saloons, as
well as Slovak immigrant’s newspapers. Additionally, the perceived absen-
ce of “direct legal barriers” known from the Hungarian Kingdom, must
have also exerted positive influence and a source for the “birth” of the idea
of Slovak “citizenship”. The well-known Cleveland Agreement of 1915 and
Pittsburgh Agreement of 1918 concluded between American Czechs and
Slovaks represent a clear witness to this evolution. Add direct influence of
democracy and liberalism in the United States, and one can immediately
see in clearer and more comprehensible terms the courage of American
Slovaks to formulate their own demands and programs, whether in rela-
tion to their status in the USA (e.g., establishing their own associations,
defending their interests before the local authorities*), or - more important
for this paper - programs in relation to the fate of Slovakia and Slovaks in
Europe. The absence of political and legal oppression known in Europe
prior to 1918 and the positive role model of the US system thus equally
contributed to the birth of the idea of “Slovak Americans”, giving rise to
the independent Slovak political thinking and then keeping it alive even
during the existence of Czechoslovakia.

In the following lines, we will present the birth of political and legal
thinking of American Slovaks, as well as some major breakthroughs in the
development of their political and legal thought until 1918. This attempt
is hoped to open up a wide field of possible further research of previously
neglected aspects of “Slovak legal history”, which in our opinion deserve
their place in our textbooks, syntheses, and also in individual scholarly
outputs.

Political programs of American Slovaks and their relationship to
Hungary

With their association policy (forming of associations, clubs and lod-
ges), Slovaks in the US responded not only to their primary life needs in the
United States (insurance, legal advice, co-financing of funerals, and main-
taining their parishes), but soon began to consciously voice the demands
for the rights of their wives, siblings, parents, and other relatives living in
Hungary,® who could not defend themselves at all or at least not effectively

*  This was the purpose of existence of the Slovak Republican Club, established already
in 1893 in Cleveland. Cf. PANKUCH, J. Dejiny clevelandskych a lakewoodskych Slovd-
kov. Cleveland : Jan Pankuch, 1930, p. 24-25.

5 GABRIS, T. - PATAKYOVA, M. Slovakia: The Right of a Nation. In First Fundamental
Rights Documents in Europe : Commemorating 800 years of Magna Carta. Cambridge
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against the oppression perceived by Slovaks in the Hungarian Kingdom.
However, American Slovaks also responded to the efforts to influence and
control the Slovaks in the US, by the official Hungarian authorities (inclu-
ding the Catholic Church). These efforts took mostly the form of sending
Hungarian-speaking priests to Slovak parishes in the United States, but
also of appealing to the US authorities to prevent anti-Hungarian propa-
ganda.® In contrast, there was a direct pro-Hungarian propaganda being
promoted in the USA - for example, in the form of repeated visits by Co-
unts Apponyi and Karolyi in the USA, or even in the form of sending a bag
of soil from the Hungarian land and the Hungarian flag to the USA,” whe-
reby the representatives of American Slovaks successfully opposed the du-
ty-free admission of this consignment into the USA.® A special chapter in
this context is also represented by the Hungarian support for the pro-Hun-
garian, so-called Sloviak movement, developed in the USA, similarly to the
later establishment of the Hungarian-backed Sloviak Republic established
in eastern Slovakia by Hungarian forces when the Czechoslovakia procla-
imed its independence in 1918. There were even direct conflicts between
Slovak and Hungarian parishioners and priests, as well as between paris-
hioners themselves, which often ended in physical clashes,” paradoxical-
ly resulting not only in strengthening Slovak national awareness among
emigrants and thus strengthening their will to get politically activated, but
it also had the side effect of involving the American public (especially the
police in parishes), and subsequently local American politicians into the
“racial issue” of Hungary (Austria-Hungary) - e.g. when Slovaks protested
in Cleveland against the erection of the Kossuth statue in the city center.®
Finally, measures against the possible import of the American spirit of fre-
edom into Hungary were also taken by the Hungarian authorities in Hun-
gary, e.g. in the form of banning the shipment of American Slovak press.
This was circumvented by the Slovaks in America by sending newspaper
clippings to relatives in Europe in envelopes together with private letters."

: Intersentia, 2015, p. 309 ff.

¢ PANKUCH, J. Dejiny clevelandskych a lakewoodskych Slovdkov. Cleveland : Jan Pan-
kuch, 1930, p. 90.

7 Ibid., s. 60-62, s. 90-103.

8 MINAR, L. Prispevok k dejindm odboja vedeného Slovenskou ligou v Amerike 1907-
1920. Bratislava : Epos, 2011, p. 72-73.

*  Cf. PANKUCH, J. Dejiny clevelandskych a lakewoodskych Slovikov. Cleveland : Jan
Pankuch, 1930, p. 12-13.

© Ibid., p. 45 fF.

' The most detailed work on American Slovaks so far is the one authored by K. Culen.
Cf. CULEN, K. Dejiny Slovikov v Amerike I, II. Bratislava : Nakladatelstvo Slovenskej
ligy, 1942.
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The need, and on the other hand the actual possibility to defend the-
ir national interests, eventually led American Slovaks to formulate their
own programs and demands, peaking in an antagonistic relationship to
their original homeland - (Austria-)Hungary. The democratic climate in
the USA namely enabled Slovak emigrants to openly develop political and
legal ideas regarding the position of Slovaks and Slovakia either on the
platform of Hungary, or even outside Hungary - e.g., on the platform of
another, new state unit, which was to become Czechoslovakia. The political
views of Slovaks were not formulated for the first time in the already men-
tioned and well-known Memorandum of the Slovak League in America
from 1914. From among the earlier important documents that American
Slovaks have formulated before the Memorandum - either in relation to
the protection of the interests of Slovaks in the US or in Hungary - one can
mention in particular the Memorandum of 1904, intended for the session
of interparliamentary union in St. Louis. This 1904 Memorandum was ad-
dressed to the Count Apponyi participating in the session. In the Memo-
randum, Stefan Ambrose and other American Slovaks living in New York
called attention to the current poor status of Slovaks in Hungary, for which
they blamed the Count.'”

After the police shooting into Slovak villagers in Cernova in October
1907, Hungarian Slovaks were taken note of by the global press and they
became the subject matter of world public opinion. American Slovaks the-
reby adopted a resolution already in February of the same year at a meeting
in Binghamton (NY), where they pointed to the escalating oppression and
pressure exerted by the Hungarian elites on Slovaks in Hungary.”

The establishment of the Slovak League in America, a joint umbrella
organization of American Slovaks (alongside local self-help associations,
such as the National Slovak Society, or Jednota - First Catholic Slovak
Union), falls in the same period as the above-mentioned resolution. It
was established on May 30, 1907, in order to take over the initiative in na-
tionwide actions such as responding to the visits of Count Apponyi* and
Count Karolyi' to the USA. The League representatives publicly expressed
their dissatisfaction with the situation in Hungary and with the Counts
answers to questions concerning the future of Hungary and of the Slovaks.

12 MINAR, L.: Americki Slovdci a Slovensko 1880-1980. Bratislava : Bradlo, 1994, p. 84-85.

B MAZAR, 1.: Dejiny binghamtonskych Slovdkov za dobu styridsat rokov, 1879-1919.
Binghamton, N.Y. : Slovak League of America, 1919, p. 19 ff.

14 STOLARIK, M. M.: The Role of American Slovaks in the Creation of Czechoslovakia,
1914-1918. In: Slovak Studies VIII, Historica B. Cleveland, Rome : Slovak Institute,
1968, s. 20-21.

5 Ibid., p. 22.
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It was the Slovak League in America that also played a leading role in
the formulation of the already mentioned Memorandum of 1914 (concei-
ved by Ivan Daxner,'s son of S. M. Daxner, the drafter of the Slovak Memo-
randum of 1861), requesting for the first time: “complete self-government
and the freedom of self-determination for the Slovak nation in the political,
cultural and economic fields.” (The English version of the Memorandum
uses altogether three terms to denote the demands of Slovaks: “freedom
to work out its own destiny”, “self-government” and “self-destination™).

According to Mamatey,' President of the Slovak League in America,
the Memorandum was signed by representatives of 20 Slovak associations
in the United States, numbering more than 100,000 members, by publis-
hers of 22 Slovak dailies and weeklies and about a hundred Catholic and
Protestant priests. The Memorandum was distributed to Allied diplomats
and politicians (Russia, France and England), as well as to major dailies
published in these countries. It was also sent to important representatives
of social life in the USA and even to leading political circles and newspa-
pers in Germany and Austria-Hungary.”

It is not without interest that the text of this memorandum had several
versions.?® Originally, it was less radical, when at first the draft of its text
only demanded autonomy for the Slovaks, similarly to the Slovak memo-
randum of 1861. In particular, Milan Getting” and Ignidc Gessay** from
among American Slovaks, spoke out against this first draft of memoran-
dum. On September 11, 1914, they were commissioned, along with other
personalities, to change the modest demands for autonomy to bolder de-
mands for the Slovak nation’s right to self-determination. The final version

6 Ivan Daxner (1860-1935).

»We demand for the Slovak nation a self-government and a freedom to work out its
own destiny politically, educationally and economically. The idea of national identity,
the principle of self-destination and self-government of and by every nation is stirring
the world, and today no statesman, no state organization can oppose it with impunity
or without detrimental consequences to the entire community.“ English version differs
from the Slovak version. See the Slovak version in: Memorandum Slovenskej ligy v
Amerike. Pittsburgh 10. 9. 1914. In BARNOVSKY, M. at al.: Dokumenty slovenskej
ndrodnej identity a $tdtnosti. I. Bratislava : Narodné literarne centrum, 1998, p. 437.

18 Albert Pavol Mamatej/Mamatey (1870-1923).
¥ MAMATEY, A.: The Situation in Austria-Hungary. J. Race Dev., 1915, 6, p. 217.

20 On details cf. MINAR, 1.: Americki Slovéci a Slovensko 1880-1980. Bratislava : Bradlo,
1994, p. 97-100.

2 Milan Alexander Getting (1878-1951).
2 Ignac Gessay (1875-1928).
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of the Memorandum was finally published in Slovak newspapers printed
in the USA on September 23 and 24, 1914.

Still, according to contemporary records, we can clearly identify two
currents of public opinion among American Slovaks in relation to the fu-
ture of Slovakia and Slovaks in Europe: one stream of thought, prevalent
in New York and Chicago, was Czechoslovakism, and the other, prevalent
around Pittsburgh and Cleveland, was oriented rather to Slovak indepen-
dence.? It was the Slovak bastions, and especially the Catholic believers,
that were the ones who opposed closer cooperation with the Czechs, both
in the framework of the joint struggle in the USA as well as with regard
to a possible future post-war statehood. In this spirit, most of the Slovak
League in America was reticent in relation to the Czechs, including the
aforementioned Mamatey and Daxner. Only the success of Masaryk and
his Czechoslovak National Council in Paris gradually convinced them of
the need for cooperation with the Czechs, starting from 1917 onwards.”
The result was the signing of a “closer cooperation” agreement with the
Czechs - on May 30, 1918 in Pittsburgh, the so-called Pittsburgh Agre-
ement was signed.

Despite the signing of the Pittsburgh Agreement, which explicitly pro-
vided for the creation of a common state of Czechs and Slovaks with the
autonomy of Slovakia, however, individuals, especially in the Pittsburgh-
-Cleveland region, still largely remained on the positions of independent
Slovakia outside Hungary. As an example, and evidence to this, we can cite
the memoirs of Ignac Curik from the years 1894-1919, who was an Ameri-
can Slovak and who participated in military interventions in the uniforms
of Czechoslovak legions. He despaired that instead of the Slovak emblem,
he had to wear the Czechoslovak inscription on his uniform. He felt he
wanted to fight primarily for the independence of Slovakia, not to create
Czechoslovakia.”® However, in the end, a unitary Czechoslovak Republic
was the result of the Czech and Slovak diplomatic and military efforts.

Still, the ideas of independent or at least autonomous Slovakia within
Czechoslovakia persisted. As early as March 1919, Jozef Husek, editor

2  FERENCE, G. C.: The attitudes and actions of the Slovaks in the United States from
1914 to the Cleveland Agreement in October, 1915 (dissertation). Bloomington : India-
na University, 1988, p. 253-263.

#  Getting Family Papers, Box 1, minutes authored by I. Daxner, p. 8.

»  An example of a Czechoslovakist resolution from 1917 is the New York Resolution
- »Resolucia prijata valnym shromazdenim Slovakov v New Yorku dna 15. februara
1917 v miestnosti pod ¢is. 420-424 vych. 71. ul.“ It was signed by Juraj Marecek Sr.,
Juraj Marecek Jr., J. M. Pletenik and Rudolf Voras. In: Getting Family Papers, Box 1.

% Slovak Gymnastic Union Sokol, Lodge 255, Leechburg, Pa., Box 1: Memoir 1894-1919
by Ignac Curic (Ignatz Churic, Churik). In the Archives of Industrial Society, Univer-
sity of Pittsburgh, Pittsburgh.
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of the magazine Jednota, published by the First Catholic Slovak Union
(FCSU), was sent by the Slovak League in America and by the FCSU to
Slovakia for 10 weeks to inform the public about the Pittsburgh Agreement
and about the promised autonomous status of Slovakia in Czechoslovakia.
After returning to the USA, on the XII. Congress of the Slovak League in
America (SLA), which took place on May 29, 1919 in Scranton, Pennsylva-
nia, two delegates reported on the situation in Slovakia: Jozef Husek and
Milan Getting. The conclusion resulting from J. Hudek’s speech was that
in the current situation the autonomy of Slovakia would be in favor of the
Hungarian irredentist efforts. However, he did not give up on Slovakia’s
claim to autonomy, but suggested to postpone its application to a period
when the situation in Slovakia would be consolidated. On the other hand,
M. Getting did not even mention the autonomy of Slovakia.”

Ignac Gessay was another who reported to the American Slovaks abo-
ut the situation in Slovakia immediately after the end of the First World
War. In his paper at a meeting of the SLA Central Committee on October
24, 1919 in Pittsburgh, he also recommended that American Slovaks take
a neutral position on the immediate execution of Slovak autonomy. He
saw the presence of the Hungarian element and the threat of Hungarian
revisionism even in the autonomist Slovak People’s Party. Therefore, Ges-
say only proposed a gradual implementation of the Pittsburgh Agreement
and, like Husek, warned that the immediate introduction of autonomy in
Slovakia would be fatal for the Czechoslovak Republic.?

Similarly, in the years 1919-1920 (December 10, 1919 - March 14, 1920)
Albert Mamatey, President of the Slovak League in America, personally
visited Czechoslovakia with a copy of the Pittsburgh Agreement. He met
with President T. G. Masaryk, Minister of Foreign Affairs E. Benes, Minis-
ter with Power for the Administration of Slovakia V. Srobar, and others. In
February 1920, he also attended a meeting of the Club of Slovak Deputies
in the Czechoslovak National Assembly. Almost everyone with whom he
negotiated agreed that Slovakia‘s autonomy with a special assembly would
be fatal for Slovakia at the time.” The meeting with M. Hodza was also
held in the same mood.

¥ Zapisnica XII. Kongressu Slov. Ligy v Am. vydrziavaného v Casino Halle v meste
Scranton, Pa., dila 29. méja, 1919, Pittsburgh, [b. r.], p. 24. Quoted from KUCIK, S.:
Americki Slovdci a autonomistické hnutie na Slovensku (1918-1938). In Dvacdté stole-
ti. Praha : Univerzita Karlova, Filozoficka fakulta, 2013, p. 83.

2 Ibid., p. 84. Kucik draws from GESSAY, I.: Slovensko po oslobodeni. Cleveland [s. d.],
p- 26-28, 37-38.

2 KUCIK, S.: Americki Slovaci a autonomistické hnutie na Slovensku (1918-1938). In
Dvacdté stoleti. Praha : Univerzita Karlova, Filozoficka fakulta, 2013, p. 86.
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Still, not everyone accepted the idea of postponing the autonomy or
federalization of Czechoslovakia. From October 24 to November 7, 1919,
several resolutions of Czechs and Slovaks originated in the USA (CSNR
in the USA, SLA) in favor of the autonomy of Slovakia, which were sent to
Europe. In November 1919, a meeting of Catholic priests was held in Pitts-
burgh, and in 1921 the Association of Slovak Catholics (ZSK) was formed,
which spoke out against Czechoslovakism and for Slovakia‘s autonomy.*
On November 22, 1922, the Resolution of the XIV. SLA Congress, as well
as the previous opinion of May 12, 1921 from Washington, reiterated the
demand to include the autonomy of Slovakia in the Czechoslovak consti-
tution.

Even in the following years, until 1934, the SLA's efforts in the form of
sending memoranda to Prague, requesting the autonomy for Slovakia did
not cease at all.” During this period, the SLA also began to openly support
the Slovak People’s Party, which it initially perceived rather skeptically. In
1926, Andrej Hlinka, the leader of the Party, even became an honorary
member of the SLA.*

However, not all-American Slovaks were in favor of Slovakia‘s auto-
nomy. The counter-reaction on US soil was the resolution of December 3,
1922 from New York, against the abuse of the Pittsburgh Agreement. This
event was — unsurprisingly - organized by supporters of the Czechoslovak
idea, respectively of the Czechoslovakism.

On April 28-29, 1938, the XX. SLA Congress took place in Pittsburgh.
Although the American Slovaks present at the Congress adopted a state-
ment in which they declared their loyalty to the Czechoslovak state, and
spoke in favor of the integrity of the Czechoslovak Republic, expressing
a desire for understanding between the Czech and Slovak nations, still,
they called for the immediate settlement of the Slovak issue in the Czecho-
slovak Republic in the way of granting autonomy to Slovakia and by the
recognition of national individuality of Slovaks. In their statement, Ame-
rican Slovaks also demanded that a Slovak school council be established
in Slovakia with the authority to appoint all teachers in elementary and
secondary schools, they requested the “slovakization” of the Comenius
University, the introduction of Slovak as the language of instruction in
Slovakia, and that teachers and professors be all Slovaks, they requested
the abolition of censorship, replacement of Czech officials in Slovakia by
Slovaks, proportional representation of Slovaks in the diplomatic service

* Getting Family Papers, Box 1, document Slovaci v Amerike, p. 17.

3 Cf. KUCIK, S.: Americki Slovici a autonomistické hnutie na Slovensku (1918-1938). In
Dvacdté stoleti. Praha : Univerzita Karlova, Filozoficka fakulta, 2013, p. 88 ft.

2 STOLARIK, M. M.: Where is my Home? Slovak Immigration to North America (1870~
2010). Bern-Berlin : Peter Lang, 2012, p. 95 ff.
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and in the leadership of the army and renewal of industry in Slovakia.
They concluded by declaring their agreement with the position and ac-
tivities of the Slovak People’s Party on the issue of Slovakia's autonomy,
expressing support for the Slovak autonomist movement led by any of the
political parties in Slovakia.

Still, the SLA, led by Husek, otherwise an advocate of autonomy, was
not inclined to immediate declaration of independence of Slovakia in 1939.
SLA warned against declaring an independent Slovak state® at the mo-
ment; Hu$ek himself still preferred the Czechoslovak federation. However,
following the declaration of the independent Slovak state on March 14,
1939, the SLA accepted it as a minor evil. This was also helped by the mes-
sage of J. Tiso published on May 23, 1939. Earlier, in a letter dated April 24,
1939, Husek even asked President Roosevelt to recognize the Slovak state,
which Roosevelt refused.

Even after the establishment of the Slovak state, however, there were
still supporters of Czechoslovakia in the USA - although these came
primarily from Protestant circles. The local associations of Slovaks also
partially maintained the awareness of Czechoslovak reciprocity and, for
example, on May 28, 1939, they invited Juraj Slavik, the former envoy of
the Czechoslovak Republic to Poland, to their picnic in Uniontown.**

However, after the US entered the war with Germany, even the SLA
could no longer openly support the Slovak state, being the German ally.
On September 14, 1942, the War Information Office organized a meeting
with Slovak organizations and persuaded them to reject the existence of
the Slovak state and to take the oath of allegiance to the United States.
In December 1942, this was one of the reasons why J. Husek resigned as
President of the SLA. In February 1943, he was replaced by Msgr. Jozef
Dubos, who after the war supported the Kosice governmental program
(in the so-called Washington Declaration), and thus the idea of rebuilding
Czechoslovakia. However, subsequently, the XXVII. SLA Congress held in
October 1945 rejected the Washington Declaration and elected the more
radical Peter P. Jur¢dk (Yurchak), an American lawyer of Slovak origin, as
Dubo$'s replacement. Under his leadership, the League rejected the renew-
ed Czechoslovakia, which even more intensified with the gradual inclusion
of Czechoslovakia into the Eastern bloc, especially after February 1948.%

¥V telegrame Karolovi Sidorovi zo 14. marca 1939. Therein.

3 Zapisnica z tretej riadnej schodze 6. okresu N.S.S. ,Jan Kollar“ zasedavsej v nedelu
dna 28 maja 1919. In: Archives of Industrial Society, University of Pittsburgh, Pitts-
burgh, National Slovak Society, District 6, Box 1.

% STOLARIK, M. M.: Where is my Home? Slovak Immigration to North America (1870~
2010). Bern-Berlin : Peter Lang, 2012, p. 95 ff.
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At the same time, the autonomy program became completely pointless
for the Slovak League - on the contrary, it began to fight for Slovak inde-
pendence, both under the impression of experience with independent war-
-time Slovak state as well as under the influence of a new wave of emigrants
from among the former Slovak state leaders. This corresponds to the later
explicit rejection of the Pittsburgh Agreement by the SLA itself. In 1968,
on the 50th anniversary of the agreement, the SLA President, Stephen J.
Tkach, declared that the League was rejecting the agreement® “Repudiates
this agreement because of the insincerity and untrustworthiness of its Czech
authors, ... the Czech leadership never intended, and does not intend even
today to recognize the Slovaks ever as a distinct, separate ethnic culture.”
The SLA thus preferred to fully focus on the struggle for Slovak indepen-
dence, which it eagerly expected until 1993.

In parallel with the indicated “internal view”, significant political and
diplomatic processes also took place at another, “external” level. It was the
external perspective of American government circles (President Wilson
and his administration) that was ultimately crucial both for the future of
Slovaks in the USA and in Hungary (respectively for the future of Czecho-
slovakia®) as well as for the future of the whole Europe (suffice to mention
the Versailles peace system, as well as the creation of the League of Na-
tions).

Masaryk's diplomatic activities, made possible through his family ties
in the United States, but also backed by the coordinated diplomacy of re-
sistance fighters from among numerous other non-Hungarian nations of
Hungarian Kingdom, celebrated success in the end of the day. This was
indicated foremost by including the fate of the Austro-Hungarian nations
among the US war goals expressed in President Wilson's 14 points on Ja-
nuary 8, 1918. However, it must be acknowledged that the original wording
of these US military objectives still only spoke of autonomy for the nations,
and not of their right to self-determination: “The people of Austria-Hunga-
ry, whose place among the nations we wish to see safeguarded and assured,
should be accorded the freest opportunity of autonomous development.” (pa-
ragraph 10). As early as on February 11, 1918, a little over a month, howe-
ver, in his position to Congress, President Wilson slightly modified these
goals so that, in essence, in relation to the peoples of Austria-Hungary he

% TKACH, S. J.: An Agreement which was never realized. Slovakia, 41, 1968, p. 2-3.

¥ On recognition of the Czechoslovak National Council as a de facto government and
Czechoslovak legions as allies, cf. CHENEY HYDE, Ch. The Recognition of the Cze-
cho-Slovaks as Belligerents. In The American Journal of International Law, Vol. 13,
1919, No. 1, p. 93-95. On other similar documents cf. CAPEK, T.: Origins of the Cze-
choslovak State. New York : Revell Press, 1926.
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already spoke of the right to self-determination (although he did not use
exactly this term):

“..Second, that peoples and provinces are not to be bartered about from
sovereignty to sovereignty, as if they were mere chattels and pawns in a
game, even the great game, now forever discredited, of the balance of power;
but that,

Third, every territorial settlement involved in this war must be made
in the interest and for the benefit of the populations concerned, and not as
a part of any mere adjustment or compromise of claims among rival states;
and,

Fourth, that all well-defined national aspirations shall be accorded the
utmost satisfaction that can be accorded them without introducing new or
perpetuating old elements of discord and antagonism that would be likely in
time to break the peace of Europe and consequently of the world.”®

Finally, on October 18, 1918, in the reply of State Secretary Robert Lan-
sing to the Austro-Hungarian note probing the end of the state of war, the
State Secretary, on behalf of President Wilson, confirmed that the original
10th point was no longer valid:

“Among the fourteen terms of peace which the President formulated at
that time, the following has occurred: “X. The peoples of Austria-Hungary
whose place among the nations we wish to see safeguarded and assured, sho-
uld be accorded the freest opportunity of autonomous development.” Since
that sentence was written and uttered to the Congress of the United States,
the Government of the United States has recognized that a state of bellige-
rency exists between the Czechoslovaks and the German and Austro-Hun-
garian Empires and that the Czechoslovak National Council is a de facto
belligerent government clothed with proper authority to direct the military
and political affairs of the Czechoslovaks. It has also recognized in the ful-
lest manner the justice of the nationalistic aspirations of the Yugoslavs for
freedom. The President is, therefore, no longer at liberty to accept the mere
»autonomy* of these peoples as a basis of peace, but is obliged to insist that
they, and not he, shall be the judges of what action on the part of the Austro-
-Hungarian Government will satisfy their aspirations and their conception
of their rights and destiny as members of the family of nations.”

The diplomacy of the Czechoslovak National Council (and other na-
tions of Hungary) thus celebrated the triumph, although no doubt due to
- and probably even especially - thanks to the activity of a wide stream of
emigrant associations in the USA (as well as emigrants in many allied Eu-

*  WILSON, W. Guarantees of Peace. Messages and Addresses to the Congress and the
People, Jan. 31, 1918, to Dec. 2, 1918. Together with the Peace Notes to Germany and
Austria. New York, London : Harper & Brothers Publishers, 1919, p. 18.

¥ NOSEK, V. Independent Bohemia. London, Toronto : J. M. Dent & Sons, 1918, p. 175.
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ropean countries), which gave Masaryk and his associates legitimacy in the
eyes of the USA, and last but not least, financial (million-dollar collection)
and military (legions) assistance.

Still, from the point of view of at least a part of American Slovaks, the
establishment of Czechoslovakia in 1918 remained only the “second best
solution”. The ideal for them was an independent Slovakia, which was the
idea living among American Slovaks already before the Great War, during
the war, but even after the war, after the establishment of Czechoslovakia
— actually, way before the establishment of the independent Slovak Repub-
lic on January 1, 1993. The establishment of today‘s Slovak Republic thus
may seem to have confirmed the rightfulness of political efforts of Ame-
rican Slovaks formulated many decades before. In fact, however, it must
be acknowledged that although their ultimate goal was achieved in 1993,
it is questionable whether it was really possible to be achieved and mate-
rialized as early as in 1918, or by maintaining the war-time Slovak state of
1939-1945. In both cases, in 1918 and in 1945, Slovaks living in Europe, in
the territory of present-day Slovakia, participated largely in the rejection
and non-realization of Slovak state independence - whether we evaluate it
as the pragmatism and rationality of their policy, or vice versa as a passi-
vity or weakness. The fact is that although emigrants abroad contributed
to the establishment of Czechoslovakia, the final form of relations betwe-
en Czechs and Slovaks could only be decided by the nationals of Austria-
-Hungary, or subsequently Czechoslovakia, who finally chose such a path
to Slovakia’s independence, which was slower and more tortuous than the-
ir fellow citizens in the USA imagined.

Conclusions

An indispensable part of the legal history of Slovakia and Slovaks is
also the legal history of American Slovaks, i.e., Slovaks living and working
in the USA. When researching the legal history of American Slovaks as
part of “Slovak legal history”, we are generally offered two main options
for how to proceed. The first is to examine the everyday problems of Slo-
vak immigrants in the USA in individual branches of law (criminal law,
labor law, etc.), or, conversely, to examine the “grand” political, state his-
tory. In this paper, we took the latter option. It was namely in the environ-
ment of Slovaks in the USA that Slovak democratic political thinking was
formed for the first time in real life, and for the first time when political
and constitutional efforts were articulated among Slovaks not belonging
to intellectual elites. It was in the conditions of American democracy (if
compared to Hungary, undoubtedly it was a more democratic regime) that
the active will to free Slovakia and Slovaks from Hungary and to create
their own state — be it an independent Slovak state, or a common statehood
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with the Czechs in the form of Czechoslovakia. The outbreak of the First
World War and the declaration of loyalty and passivity by the domestic
Slovak political elites left it for the American Slovaks to formulate political
concepts on the future of Slovakia and Slovaks, often in cooperation with
Czech emigrants in the USA and their movement. In such a way it was
easier to target joint efforts and projects in the boldest direction - towards
a common independent state, which was to emerge on the ruins of Aus-
tria-Hungary. Representatives of the Czechoslovak National Council were
able to persuade the leaders of the Allied states of this idea, mostly thanks
to the cooperation with the popular emigrant movement, which was wil-
ling to finance the efforts and even to form armed units (legions) fighting
for the vision of an independent state, proving thus the legitimacy of the
emigrant elites and of their political programs.
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HUNGARIAN ERA TO THE TOTALITARIAN
CZECHOSLOVAKIA
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Abstract

The author provides an insight into the emigration waves of the Slo-
vaks in the 19th and 20th centuries. The study has four parts. It describes
the migration from the Hungarian Kingdom, i.e., before the establishment
of Czechoslovakia (-1918), the migration from democratic Czechoslova-
kia (1918-1938), the migration from the war Slovak State (1939-1945), and
the migration from the totalitarian Czechoslovakia (1948-1989). Each part
provides information about the estimated number of emigrants and their
destination countries and a brief reconstruction of some interesting facts
of each historical era. The essential is, nevertheless, the insight into the
development of legal acts that regulated emigration. The primary focus is
on the liberal Hungarian laws, taken over by the Czechoslovak legal order
after the establishment of Czechoslovakia. The Czechoslovak legal acts,
adopted shortly after the establishment of Czechoslovakia, recognized
more restrictions compared to the Hungarian laws. Those adopted after
the Victorious February criminalized migration from Czechoslovakia.

Key Words

Emigration; Hungarian Kingdom; Czechoslovakia; Slovak State, Hun-
garian Laws; Czechoslovak Laws.

Most Slovaks left their homeland at the end of the 19th century, i.e.,
decades before the establishment of Czechoslovakia.! Back in those times,
the serfdom was already abolished, freedom of movement was recogni-

' Slovaks lived in the Hungarian Kingdom since the 10th century/in the Hungarian

part of the Austro-Hungarian Empire after the Austro-Hungarian Compromise of
1867.
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zed by liberal European constitutions, the masses started to acquire ge-
ographical knowledge, the telegraph and telephone were invented, and
high-speed printers could already print thousands of cheap newspapers
with travel advertisements promoting the much-decreased travel time
and costs.” “Slovakia was struck by real emigration fever from 1890 to 1910.
Countrymen spoke with love and expertise about America, the El Dorado
of the poor diligent people. Children listened to the Americans so carefully
that they forgot to breathe and knew more about the United States than
their own country. The people, who became rich in the USA, promoted their
intelligence, showed off, wore American clothes, built fashionable houses,
bought new farm machines...”3 The highest number of inhabitants left the
Slovak counties from 1900 to 1914 due to economic reasons, social reasons,
and the strengthening Magyarization that weakened the bond towards the
homeland and often hastened the decision to leave. It concerned approxi-
mately 430,000 inhabitants?, 97-99% of whom headed to the USA.® The rate
was naturally only approximate, and the newspapers published daily news
about inhabitants who left without passports (“...And how many of them
left without passports!”6). Journalists often reported about the necessity to
leave the country. For example: “Hundreds of thousands of our emigrants
get used to living in America. Their wives and children follow them, they
settle there, and we lose them forever. On the other hand, many of them
are not satisfied there anymore. They do not want to return home, and they
search for different places where to go. Actually, more than a thousand Slo-
vaks living in the USA want to go to Russia. Mr. Matldk, born in Biely Potok
(Orava), was sent by these American Slovaks to Russia to find out more abo-
ut living possibilities there. I talked to him. He said that there were too many
people in America with no future in the Kingdom of Hungary. He is looking
for lands to buy in Russia. However, the Act of 1887 prevents foreigners from
buying lands. Therefore, he asked to abolish this Act and claimed that Slo-
vaks were never foreigners for Russians. He said that the Slovak emigrants
had a fortune of up to USD 200,000 (some Polish journalists claimed it was

SALLAI Az els6 ki- és bevandorlasi torvény gondolatanak megsziiletésétél a kihirde-

téséig.

3 STEFANEK, Zaklady sociografie Slovenska, pp. 242-243.

*  The overall number of emigrants from the Hungarian Kingdom was approx. 1 600 000
in this period and approx. 260 000 from 1890 to 1899. The overall number of Slovaks
in the Hungarian Kingdom was approx. 2 600 000-2 900 000 between the years 1890-
1910. See: BAHNA, Migracia zo Slovenska po vstupe do Eurdpskej unie, p. 178.

s STEFANEK, Zaklady sociografie Slovenska, p. 246, p. 251.

¢ Novinky. Stahovanie do Ameriky, in Ludové noviny Nr. 32 v. 1899, p. 255.
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USD 300,000) and that for a land there, they would even accept the Russian
serfdom.”7

The Hungarian legal acts only slightly restricted emigration. Law no.
XXXVIII of 1881 on Migration Agents introduced higher protection of
emigrants. The policy for migration agents became stricter, and the re-
cord-keeping more precise. In 1903, the lawmaker already intended to
reduce emigration, and therefore Law no. IV of 1903 on Emigration was
adopted. It contained a legal definition of emigrant, emigration restric-
tions,® and passport requirements. It recognized the possibility of banning
emigration, if the country was dangerous for life, health, morals, or assets
of Hungarian nationals. It recognized the possibility of state bodies to de-
cide on the best migration path.” Law no. VI of 1903 on Passports contai-
ned exceptions to the right to obtain a passport, passport requirements,
and relevant sanctions. Under Law no. VIII of 1903 on Boundary Police,
the newly established Boundary Police gained inspection competencies.
Law no. II of 1909 on Emigration recognized more emigration restric-
tions," tightened the policy for migration agents, and introduced higher
sanctions. Law no. LXIII of 1912 on War Emergency Measures entitled
the Minister of Interior to be the only competent body to issue passports.
Since 1914, it was obligatory to present a passport upon crossing the inner
boundary between the Hungarian and Austrian part of the Monarchy." It
had not been necessary before and, under the Dresden Convention of 1850,
people without passports left the Monarchy to Germany and further. Law
no. XXX of 1912 on Military Service contained emigration restrictions for
men eligible for military service.

To sum it up, only World War I and stricter immigration policy over-
seas helped decreasing the number of Slovaks leaving their country.

If emigrants did not meet the legal requirements, they did not com-
mit a crime. However, if they stayed abroad for more than ten years, they
would have lost their Hungarian nationality (Law no. L of 1879 on Acqui-
sition and Loss of Nationality). Emigration with intent to dodge the man-
datory military service was a crime, though.

Vystahovalectvo, in Ludové noviny Nr. 35 v. 1901, p. 307.

For example, persons in civil service, persons sentenced to prison, minors, parents of
minors younger than 15 years of age, insolvent persons, persons who were not welco-
me to enter the destination country.

Competency of the Ministry of Interior.

Restricted were minors, mentally-handicapped people, military officers, accused per-
sons who could be sentenced to prison or fined, persons who did not financially secure
people named by Law, insolvent persons, and persons named in other legal acts.

" BENCSIK, A magyar uti okmanyok torténete 1867-1945, p. 35.
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Czechoslovakia, as the joint democratic State of the Czechs and Slo-
vaks, was established in 1918. The end of the war emergency regime led to
the second emigration wave between 1922 and 1930, with peaks in the first
two years and the last two years. The official estimated number of Slovaks
who emigrated in the second wave reached approx. 127,000. It was signi-
ficantly less than from the Hungarian Kingdom. Another important dis-
tinction was that only 65% of the emigrants headed to the USA, while the
remaining 35% chose countries such as Canada, Argentina, and Austra-
lia."> The newspaper from 1923 named the following reasons for emigra-
tion: “lack of satisfaction in the newly established state (for example, see the
confession of Mr. Belloni, a Slovak who was outraged at the arrogance of
the Czech officers who, shortly after the establishment of Czechoslovakia,
ripped down his Hungarian insignia upon return from the USA"Y), surren-
der to incitement by the enemy and anti-Czechoslovakism agitators, discon-
tent with low incomes and the impression that America is the same promised
land as it was years ago - the land where the alimentation is cheaper and the
dollars are heavier.” The same newspaper published a confession of emig-
rants in Argentina who “kindly asked the editorial board to help them rai-
se money for their return home.” The emigrants complained that they had
to leave the Emigrant hotel (built solely for the emigrants) fourteen days
after their arrival. They claimed that finding work without knowledge of
the Spanish language was very difficult, and everybody answered nokom-
prendo (Slovak phonetic transcription of Spanish “no comprendo”). The
employer accommodated them in Indian huts, and they only received the
minimum payment. The newspaper warned the readers that: “while New
York, Cleveland, and Pittsburg were well known to everybody even in the
tiniest Czechoslovak village, the scarcely inhabited South America was only
suitable for the healthiest, the most solvent, and the most persistent men of
will and extraordinary abilities.”™

After 1918, the Hungarian legal acts continued to be effective in the
Slovak part of Czechoslovakia and the Austrian ones in the Czech coun-
tries. The regime of the newly established State was democratic. There-
fore, the Constitution of 1920 allowed emigration, as amended by the
later adopted Acts. The legal dualism (effectiveness of both Hungarian and
Austrian legal acts) was abolished in emigration matters'* when Law no.
71 of 1922 Coll. on Emigration was adopted. However, when compared

12 For the yearly statistics see STEFANEK, Zaklady sociografie Slovenska, p. 247, p. 257.
13 STOLARIK, Slovenské pristahovalectvo do Severnej Ameriky (1870-2010), p. 6.

" Nase vystahovalectvo, in Slovenska Zena, Nr. 8 v. 1923, pp. 85-87.

15 Law no. 121/1920 Coll.

'®  Legal dualism generally existed until 1949/1950.
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to the previous Hungarian Laws, it introduced no radical changes. The
legal definition of emigrant became slightly broader (“One who leaves Cze-
choslovakia to get employed or settle in another country with no intent to
return, as well as each family member who accompanies or follows them”).”
The general migration restrictions did not change. It was still necessary to
identify oneself with a travel permit. The state bodies could still influence
the emigration route. Though, the emigration restrictions for individuals
reflected the new restrictive immigration policy overseas. It was possible
to ban emigration of insolvent people unable to work due to high age/dise-
ase/limitation on physical functioning and other individuals not welcome
under immigration laws of the destination. Law no. 55 of 1928 Coll. on
Passports included more reasons for non-issuance of a passport than the
Hungarian Law no. VI of 1903 (restrictions under national law, restriction
of legal capacity,'® charge/conviction/sentence for a crime punishable by
imprisonment, military duty). The Czechoslovak Law recognized: charge/
conviction/sentence for a crime punishable by a fine, restriction of free-
dom of movement by the decision of a court or a state body, being a threat
to national security or to economic interests of the State, unnecessary glo-
betrotting, unsecured high tax debts or public debts which could threaten
the State or public corporations, including failure to overthrow respective
doubts. In real life, the Czechoslovak officers did not impede emigration.
Nay, they wanted to profit from it.” However, they did not support the po-
litical emigration of Communists to the USSR before 19342,

Even if people emigrated without meeting the legal requirements,
they did not commit a crime. After ten years, though, they could lose the-
ir Czechoslovak nationality (Law no. L of 1879 as amended by Law no.
236 of 1920 Coll.). If the emigrant left the country intending to dodge the
compulsory military service, he committed a misdemeanor punishable by
imprisonment for a term of up to one year and a fine (Law no. 193 of 1920
Coll. on Czechoslovak Military Service).

7" According to the Hungarian Law, a person who left the country of origin to work in
another European country and stayed there less than a year did not have the status of
an emigrant.

18 Consent of the legal representative needed.

¥ Institute for Economic Relations Involving Emigration and Settlement affiliated to
Masaryk Academy of Labour established in 1923 supported the Czechoslovak enter-
prising abroad. Czech Colonial Association, established in 1928, researched the op-
portunities for Czechoslovak nationals to settle abroad.
BROUCEK, Nad kritickymi hlasy vztahu mezivile¢né CSR k Cechéim a Slovakéim
v zahranidi, p. 11.

% RYCHLIK, Piekracovani hranic a emigrace v Ceskoslovensku a vychodni Evropé ve
20. stoleti, p. 14.
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People stopped leaving Slovakia during the economic crisis at the be-
ginning of the 1930s.” Nevertheless, many people left the country when
the political situation in Czechoslovakia radically changed. In 1937,
around 8,600 people left the country, followed by another approx. 6,600
people in 1938.2 As a consequence of the Munich Agreement,” Edvard Be-
nes resigned as President of Czechoslovakia and left to exile in London,*
together with many other political emigrants. Subsequently, the relocation
of many people happened due to the Vienna Award. Historical statistics
provide information on 930,000 inhabitants who lived on ceded territories.
As one of them stated: “We belonged nowhere. Hungarians named us biidos
Tot (Hung. “stinky Slav”), Slovaks named us calculative Czechs, Czechs and
Moravians called us dumb Slovaks.” Furthermore, the intense pressure of
society led to the supported emigration of some solvent Jewish families.*

21 The estimated number of Slovak emigrants was approx. 2,400 in 1932. It was 96% less

than in 1905 when around 54,000 emigrants left the Slovak districts. See STEFANEK,
Zéaklady sociografie Slovenska (The Bases of Slovak Sociography), p.247, p. 251.

2 HOLOTIK, Prispevky k dejinam vychodného Slovenska, p. 301.

#  An agreement concluded in Munich on September 29, 1938, by Germany, Great Bri-
tain, France, and Italy, according to which “the Sudeten German territory” of Cze-
choslovakia had to be ceded to Germany. It was an act of disrespect for the State so-
vereignty, which infringed the principle of non-interference in internal affairs of the
State and the principles of international law (especially res inter alios acta). It was fol-
lowed by the First Vienna Award when Czechoslovakia had to cede southern Slovakia
to Hungary on November 2, 1938.

» For more information on this historical era, see e.g., MOSNY-LACLAVIKOVA, Deji-
ny $tatu a prava na uzemi Slovenska II. (1848-1948), pp. 60-68.

25 KMET-LEHOTSKY, 70 rokov historickych névratov and URSINY, Priru¢ka zemepis-
nych prehladov a statistiky, p.76.

% Nazi Allies first supported the fleeing of Jews. See Narodnie Noviny, Nr. 169 v. 1938, p.
5: “Germany Wants to Export the Jews: He (Ribbentrop) said Germany had space only
for its 80 million inhabitants. There is no space for Jews. Other states with a low density
of the Jewish population are obliged to take over the residual Jews from other states. If
these states do not fulfil their social responsibility, they have no right to become embit-
tered with the German way of handling Jews.” See also Narodnie noviny, Nr. 3 v. 1938,
p. 2: “Should We Support Jewish Emigrants? ...Czechoslovakia, the liberal State with a
stable legal order, tempts emigrants from all over the world. The majority of immigrants
in our country are of Jewish origin. Many people today dislike the Jewish invasion and
keep questioning how long they will stay in our country. Nobody wants to expel them
without reason. But we have orders to tailor the migration; hence, it would be foolish
to remain idle. Germans in Germany say that we keep the German Jews here to irritate
Hitler, and to silently tolerate their rebellion against Berlin. If our relation to Germany
shall significantly improve upon the expulsion of Jews, we should think about it and opt
for warm relations with Germany. On the other hand, such a decision would irritate the
French, English, and American Jews who are very influential mainly overseas, in the
American public and financial sector. London would also look at us suspiciously if we
handled the Jews differently...But Jewish immigrants cannot live at the expense of our
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The newspaper of 1939 informed that “only half of the nation lives in the
homeland and the rest is scattered throughout the world...”™ In 1937, the
number of Slovaks who headed overseas was equivalent to the number of
Slovaks who settled in other European countries.?

In March 1939, the Prime Minister of the Autonomous Slovak Region,
Jozef Tiso, accepted the invitation of Hitler to come to Berlin. There, he
urged Tiso to proclaim the independence of Slovakia. Especially political
emigrants left the newly established Slovak Republic (also known as the
Slovak State) and mostly headed to countries of Anti-Hitler coalition and
neutral countries. There are no reliable historical records on the number of
emigrants during this era because of war and the Slovak totalitarian regi-
me. However, according to the Institute of Informatics and Statistics, “the
estimated emigration loss from 1938 to 1945 reached approx. 373,000 in-
habitants.” This number includes forced emigrations, deportations, and
non-registered deaths.’® The national newspaper of 1939 informed about
“almost two million Slovaks watching their homeland from abroad.™

A hastened political and forced emigration took place after the estab-
lishment of the Slovak State. It regarded numerous Czech officers,* oppo-
nents of the regime and the last Jewish inhabitants who managed to leave
the country. After long decades, the advertising of emigration ceased (for
example, the periodically published advertisement for the United States Li-
nes and its boats President Harding, Washington, President Roosevelt, and
Manhattan was for the last time published in June 1939, advertising the

nationals forever. The international Jewish community should concentrate all the home-
less Jews in a place where they would not hinder. Madagascar, South America, the USA,
Soviet Russia...even the French Morocco and Algeria have been mentioned lately...”

27 Matica slovenskd Archives, fund Matica slovenska II. 1919-1948, Nr. 27/Am-1939.

% HOLOTIK, Prispevky k dejindam vychodného Slovenska, p. 301.

»  SPROCHA-TISLIAR, Demograficky obraz Slovenska v rokoch 1938 — 1945, p. 126.

3 To better understand the number provided, it is appropriate to state that the estimated
number of deported Jews was 70,000. The estimated number of Romani Holocaust
victims is less precise (“Gypsies had no identity documents in the war Slovak Sta-
te...”). Chairperson of the Romani Parliament Fizik spoke about 13,000 Slovak vic-
tims of Gypsy origin.

See HUBENAK, Rasové zikonodarstvo na Slovensku, 1939-1945, p. 97 and KREM-
PASKY, Fizik: Po¢as rémskeho holokaustu zomrelo 13 tisic slovenskych Rémov
and USTAV PAMATI NARODA, Rémsky holokaust.

31 In 1940, the Slovak State had approx. 2,656.000 inhabitants of Slovak ethnicity. See
STEFANEK, Zaklady sociografie Slovenska, p. 178.

Za ti nasu Slovencinu v §irom svete, in Narodnie noviny Nr. 102 v. 1939, p. 2.

2 Approx. 9000 from 1938 to 1939. See GALLOVA KRIGLEROVA-VYLITOVA, Mig-

ranti, p. 190.
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July and August departures).” Despite the promoted need to keep in touch
with emigrants,* the American Slovaks complained about the contrary.
It is clear from both the correspondence (for instance: “The sad thing is
that we have not received a single note from the State officers yet. I keep on
writing letters each day, I keep on sending telegrams, I keep on asking for
information, but I get no response. I wrote to my good friend Dur¢ansky,35
I wrote to Cerndk t00,36 but I have not received any word indeed. It does not
make me feel very well...”)” and archival sources.* There was a call for re-
migration during this time (“We have no unemployed people. Many Slovaks
left for Germany, but we will call back some 25,000 of them, we need to have
them at home.”39). Newspaper of 1941*° only reported about Slovaks who
lived in Hungary, Romania, Yugoslavia, and the USA. No mention of the
American Slovaks was in the Ndrodnie noviny4l newspapers after the at-
tack on Pearl Harbor. It is easy to recognize that the researched periodical
published less political news since 1942 and reserved more space for lighter
topics such as women’s fashion.*?

The establishment of the First Slovak Republic was very hasty. Hence,
the jurisprudential reception was, again, the best option for the legal order.
Naturally, the adoption of ideologically convenient legal norms took place
from 1939 to 1945 too. The Constitution of the Slovak Republic (Law no.
185 of 1939 Coll.) recognized some fundamental rights within the section
called “Duties and Rights,” but the freedom of movement already lacked.
Furthermore, it was a duty of each male citizen to become subject to con-
scription and to carry out military service or labor service and in such
a way to defend the State. As a consequence, any travel abroad was only

3 Nérodnie noviny Nr. 100 v. 1939.

*  See Za tu nasu Slovencinu v §irom svete, in Narodnie noviny Nr. 102 v. 1939, p. 2.

*  Ministry of Justice and Ministry of Healthcare and Social Care from 1938 to 1939,
later Ministry of Public Labour and Transport.

36 Slovak politician and diplomat.

37 Matica slovenska Archives, fund Matica slovenskd II. 1919-1948, Nr. AMS D.X./25-
1938.

For instance: “The American Slovaks are mentioned in each important speech. The
wrong thing is that nobody tells them.” Also: “Naturally, after 1939, it became very prob-
lematic to keep in touch with the Slovaks abroad.” In Matica slovenska Archives, fund
Matica slovenskd I1. 1919-1948, vol. 1939, Nr. 45/Am-1939 and no. 34/Am-1939.

¥ Matica slovenska Archives, fund Matica slovenskd II. 1919-1948, vol. 1939 — Hron-
sky’s letter for Hletko about the actual situation in Slovakia.

38

% Nasi v zahranici, in Narodnie noviny Nr. 2 v. 1941, p. 3.

1 Ndrodnie Noviny [National Newspaper] was the Slovak political newspaper with the
longest continuous tradition, issued 3-6 times per week. In the war Slovak State, the
critics of the totalitarian regime published their opinions there.

42

Pre Zeny, in Narodnie noviny Nr. 22 v. 1942, p. 7.
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possible with special travel permission attached to the passport. This per-
mission could solely be issued by the Ministry of Interior (later by district
authorities subordinated to the Department of State Security*®) for a maxi-
mum of 4 to 6 weeks and only for a single destination.** The Czechoslovak
Laws of 1922 and 1928 on emigration and passports remained in force,
but the adoption of many new criminal acts happened too. Well-known
is the heroic story of Imrich Gablech (and his fellow soldiers), who stole a
plane to emigrate. As he said: “I was not satisfied with the Slovak State, so
I flew away from them.™ He was convicted in absentia and sentenced for
espionage according to newly adopted Law no. 320 of 1940 Coll. on Crimes
against the State, first for twenty years of imprisonment and then to life
imprisonment.*s Another criminal legal act was Regulation* no. 229 of
1944 on Punishment of Enemies of the State and More Severe Punishment
of Forgery. Under this Regulation, a person was liable to a term of impri-
sonment of up to 15 years if they: forged an identity document, damaged
an authentic document to misuse it, procured a forged or damaged identity
document for another person to misuse it, handed over an identity docu-
ment to misuse it, or used a forged, damaged or false identity document.
Interesting is that according to Law no. 20 of 1940 Coll. on Military Ser-
vice and later Law no. 30 of 1943 Coll. on Military Service, emigration to
dodge the military service was punishable in the same way as it had been
before the outbreak of World War II. In contrast with this, Law no. 255 of
1939 Coll. on Nationality introduced a radical change, as each person who
left the country immediately lost their Slovak nationality.

The Circuit Letter of the Ministry of Foreign Affairs (1942) clearly sta-
ted that travelling abroad was only allowed in exceptional and well-reaso-
ned cases.”® The restriction of freedom of movement radically concerned
the Communists and Jews (see the Work Plan of the Department of State
Security from 1942).* The most significant Anti-Jewish legal acts which

# Department at the Ministry of Interior was superior to all the police forces and coope-
rated with Gestapo.

4 JAKUBEC-STEMBERK, Zahrani¢ni cestovni ruch, p- 242.
Order of Ministry of National Defence no. 118 of 1941 Coll. (Subject to conscription
were males aged 17-60).

> Svet o Slovensku: Hororovy utek dezertérov sa podaril, in Dnes 24 v. 2019.

Note: Gablech flew to Poland and was arrested by the Red Army on his way to Ro-
mania. After the invasion of the Soviet Union in 1941, Gablech was freed and went to
Great Britain. Later he returned to Czechoslovakia.

*  The new trial as an extraordinary remedial measure was allowed in 1947.
See Decision of the Supreme Administrative Court no. 18/47 from March 6, 1947.

4 In the Slovak State, the number of secondary legal acts was higher than of the primary.
48 JAKUBEC-STEMBERK, Zahrani¢ni cestovni ruch, p- 243.
* Work Plan available at https://www.upn.gov.sk/data/USB_1942.pdf
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restricted the freedom of movement were: Regulation no. 215 of 1940 Coll.
on Obligation of Jews to Submit Passports,”® Regulation no. 198 of 1941
Coll. on Legal Status of Jews (Jewish Code),” Law no. 68 of 1942 Coll. on
Expatriation of Jews® and Regulation no. 58 of 1943 Coll. on Execution of
Law on Expatriation of Jews.>

The end of World War II led to the restoration of Czechoslovakia, in-
cluding its pre-Munich legal order, following the Yalta and Potsdam con-
ferences and respective divisions of Europe. The emigration flow got signi-
ficantly high due to post-war population changes® and due to rising con-
cern over the strengthening of the Communist Party, which seized power
on “Victorious February” in 1948.

“The Communists captured the Czechoslovaks and bound them by a
spiked wire fence. People were no longer free to move. If they wanted to evade
political persecution, they had to try to flee. The effort of the officials to spare
life at the border was evanescent. Guns of the Boundary Policemen, electric
barricades, land mines, and specially trained dogs prevented fleeing. During
the communist regime, around 500 people of various ethnicities were killed
on the Czechoslovak side of the iron curtain.”55 “In the view of the com-

% Jews were bound to submit their passports at the district office/police station within
eight days since its promulgation. If they were abroad, they were bound to return the-
ir passports in eight days from their arrival. The failure to meet this obligation was
punishable by imprisonment or a fine.

St Tt restricted the means of transportation for Jews. Furthermore, it transferred the

competency to issue passports for Jews, with a limited validity of a maximum of one
year, to the Ministry of Interior.

2 Exempted were: Jews who became Christians before 1939, Jews important for the eco-

nomy, Jews exempted by the President. This exemption concerned the spouse, minor
children, and parents of the exempted Jew too. At the same time, expatriation meanta
loss of nationality and forfeiture of property.

53 It broadened the term “expatriated Jew” and applied it to emigrated Jews, Jews with

unknown whereabouts for more than three months, and unregistered Jews.

Again, mainly forced relocations: around 90,000 people were relocated to Hungary
from 1946 to 1948, more than 32,000 people were relocated to Germany and Aus-
tria after 1946, around 4,000 people left to the USSR, etc. Many of the survived Jews
emigrated due to the consequences of WW II and ongoing anti-Semitic moods (see
the Topol¢any Pogrom or the Kolbasov Tragedy).

See SAPOSOVA-SUTA]J, Povojnové migracie a vymena obyvatelstva medzi Ceskoslo-
venskom a Madarskom, pp. 73-75.

5 USTAV PAMATI NARODA, Uteky za hranice.
Visit also for reading the real stories, e.g.:
Juraj Anoskin said to his friend, who intended to emigrate, which part of the State
boundary was the least guarded. For this, he was charged with treason. He carried out
his sentence in the Jachymov mines for four years. Imrich Danko was convicted as an
accomplice of his brother, who emigrated to Austria. He was sentenced to prison for
eight years.
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munist officers, the emigrant, who left the country with the knowledge of
local conditions, industry, strategic companies, the location and focus of
military formations and hence, was dangerous.”* Therefore, a shadow of a
general criminalization of emigration hangs over this period, with only a
few granted exceptions to leave the country.

Approximately 126,000-136,000 Slovaks emigrated between 1948 and
1989.” The official statistics, though, stated just a few hundreds of legal
emigrants per year. Emigrants headed to “the free world behind the iron
curtain,” especially West Germany, Switzerland, Sweden, Italy, Canada,
USA, Australia, South Africa, Israel,’® and Austria as the buffer zone.

Newly adopted People’s Democratic Constitution (Law no. 150 of 1948
Coll.) allowed restriction of freedom of movement based on later adop-
ted laws. According to Law no. 53 of 1949 Coll. on Passports, crossing the
State border and travelling abroad was only possible with a valid passport
and an individual travel permit. However, there was no legal entitlement
to have the passport issued. Furthermore, it recognized the possibility to
withdraw the passports from their holders or to invalidate them. Failure
to meet these legal requirements was considered an infringement, howe-
ver, punishable much severely than it had been before (compare 5,000
vs. 50,000 Crowns fine and up to 14 days vs. 6 months-long imprison-
ment). Also Law no. 92 of 1949 Coll. on Military Service introduced more
severe punishment (compare 10,000 vs. 50,000 Crowns fine and up to 1
year vs. 6 months-2 years-long imprisonment).”* More importantly, “un-
lawful emigration and disobedience of an order to return” became a crime
according to Law no. 231 of 1948 Coll. on Protection of Democratic Peo-
ple’s Republic; According to Art. 40: “Czechoslovak citizen who unlawfully
leaves the country intending to damage the reputation of Czechoslovakia or

Frantisek Granec was convicted of abetting the emigration as a member of the anti-
-Communist White Legion. As he was underage, he carried out his sentence in vario-
us penitentiary facilities.

Milan Krajcovic attempted to leave the country multiple times but with no success. As
a result, he was repeatedly sentenced to imprisonment and forced labor.

Stefan Kr$na left the country hidden in a barrel. He stayed in Germany for two years,
where he waited for a visa to the USA for two years.

¢ LUTHER, E/Migracie a Slovensko. Diverzita ako faktor transformadcii identit, p. 41.
7 Estimated number of all the inhabitants of Czechoslovakia who emigrated from 1948

to 1989 was 440,000. See GYURGYIK, Demograficky vyvoj madarskej menginovej
komunity na Slovensku v 20. storoci, p. 89.

8 Especially Jews who were supported to leave in 1948/1949.
In 1951, the International Zionist Organization stated that approx. 10,000 Jews left the
country. Consequently, many Jews left the country in 1968/1969 and the 1980s. See
VRZGULOVA, Reflexie holokaustu, pp. 34-35 and LUTHER, E/Migracie a Slovensko.
Diverzita ako faktor transformadcii identit, p. 43.

% Tt was up to 5 years and 100,000 Crowns during the wartime military service.
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who, with the same intention, disobeys an order to return shall be liable to a
term of imprisonment of 1 to 5 years.” Perpetrators also lost their nationali-
ty and their sentence could under no circumstances be suspended. Under
Criminal Code of 1950 (Law no. 86 of 1950 Coll.), leaving the country was
punishable even if the perpetrator did not defame Czechoslovakia abroad.
Yet more often, the perpetrators were convicted of treason and punished
with life imprisonment or death penalty.

In 1960, the Czechoslovak Communist Party declared that socialism
had won and Czechoslovakia allegedly became socialist country with a
new socialist legal order. Socialist Constitution (Law no. 100 of 1960 Coll.)
listed no human rights and freedoms. A very brief Law no. 63 of 1965 Coll.
on Passports named following reasons for non-issuance and revocation
of passports: state interests, criminal proceedings against the claimant,
criminal sentence, possibility to damage the reputation of Czechoslovakia
abroad, and in case of revocation, it was also the cessation of the reason
for travel. After De-Stalinization, new Criminal Code no. 140 of 1961 Coll.
was adopted. It introduced some moderations, such as suspended senten-
ce, remedial measures, and lower minimum sentence. It no longer mentio-
ned the loss of nationality. However, Law no. 194 of 1949 on Acquisition
and Loss of Nationality was still effective (it recognized loss of nationality
in case of emigration).

The real political liberalization in Czechoslovakia happened in 1968,
under the Presidency of Antonin Novotny, when reformist Alexander
Dubcek was elected the First Secretary of the Communist Party of Cze-
choslovakia. Dubc¢ek launched an “Action Program” of liberalizations,
which included increasing human rights and freedoms, including freedom
of movement. The Program promised to implement a legal guarantee of
freedom of movement, especially of the possibility for Czechoslovak natio-
nals to travel abroad and of the right to stay there longer or permanently
without the status of an emigrant. The secondary aim was to protect the
State because many specialists were leaving the country thanks to their
acquaintances, money, and knowledge.

Sadly, the Warsaw Pact invaded the country to suppress these reforms
in the very same year. Czechoslovakia entered a period known as normali-
zation to restore the values of the pre-Dubcek era. Under new Law no. 150
of 1969 Coll. on Infractions, false statements made to get a travel permit
and infringement of the validity of a passport were punishable. Under new
Government Regulation no. 114 of 1969 Coll. on Issuance of Passports,
no passport could be issued to a person who intended to visit an emigrant
abroad (families had no chance to reunite) or who did not intend to return.
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The 1989 Velvet Revolution ended the 41 years long Communist dic-
tatorship. Emigration was decriminalized and freedom of movement was
recognized in the democratic Constitution of the Slovak Republic of 1992.

“...And he sat there for days and silently watched the vast Ocean...”60
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Absztrakt

1918 el6tt a szlovak nemzet tobb mint 900 évig a Magyar Kiralysag ke-
retei kozott élt. Ennek kovetkeztében 1918-ig nem létezett magyar-szlovak
hatar. Amikor 1918-ban a szlovak politikusok ugy dontéttek, hogy csatla-
koznak a csehszlovak allamhoz, sziikségessé valt egy magyar-szlovak ha-
tar meghuzdsa. Ezt a munkat a versailles-i békekonferencia végezte el.

Tanulmanyunkban bemutatjuk, hogy hogyan zajlott le Versaillesban
a torténelem elsé magyar-szlovak hataranak kijelolése. A Csehszlovak Bi-
zottsag jegyzokonyvei alapjan bemutatjuk azokat az allaspontokat, vita-
kat és eseményeket melyek a hatar meghuizasanak legfontosabb eseményeit
képezték.

Abstract

Before 1918 the Slovak nation had been living in the framework of the
Hungarian Kingdom. Therefore, the Slovak-Hungarian border did not
exist at all until 1918. When the Slovak politicians decided to join the Slo-
vak state, the creation of the border became necessary. This was done by
the Versailles Peace Conference.

In our study, we present how the establishment of the Hungarian-Slo-
vak border first in history happened in Versailles. Based on the records
of the Czechoslovakian Committee we introduce those points of views,
debates and events which defined the creation of the border.

Kulcsszavak

Csehszlovakia torténete, versailles-i békekonferencia 1919, magyar-
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Bevezetés

Tébb mint 900 évig a magyar és a szlovak nemzet a Szent Istvan ki-
raly (1000-1038) altal alapitott magyar dllam keretei kozott élt egyiitt. Az
1000-t6l 1918-ig terjedd hosszu idészak alatt sohasem létezett belsé magy-
ar-szlovak hatar. A szlovak nemzet 1918. oktéber 30-dn Tdrocszentmadr-
tonban dontott ugy, hogy szakit a Magyar Kiralysaggal, és ezentul az els6
Csehszlovdk Koztarsasag keretei kozott kivan élni. Ez felvetette a magyar-
-szlovak — pontosabban a magyar-csehszlovak — hatar meghuzasanak igé-
nyét. Ezt a feladatot a versailles-i békekonferencia végezte el.

Tanulmanyunkban bemutatjuk, hogy 1919 tavaszdn hogyan sziile-
tett meg Versaillesban a Karpat-medence torténetének elsé (cseh)szlovak-
-magyar hatdra.!

1 A Csehszlovak Bizottsag felallitasa és osszetétele

Ahhoz, hogy a békekonferencia hozza tudjon kezdeni a csehszlovak-
-magyar hatar megalkotasanak munkdjahoz, ismernie kellett a csehszlo-
vak igényeket.” Ezért Edvard Benesnek - a csehszlovak békedelegacio egy-
ik vezetdje — lehetséget adtak arra, hogy a Legfelsé Tanacs el6tt szoban
ismertethesse a csehszlovak teriileti igényeket.” Erre 1919. februar 5-én
keriilt sor.* A csehszlovak kiiliigyminiszter 3,5 dran keresztiil beszélt a Le-
gtels6bb Tanacs el6tt hazdja helyzetérdl és teriileti koveteléseir6l.” Benes
el6adasanak meghallgatasa utan a Legfelsébb Tanacs ugy dontott, kikiild

' Ezen folyamatrdl a bdséges magyar szakirodalombdl alapminek tekintjiik az aldb-

bi konyveket: ORMOS Maria: Padovidtol Trianonig. Kossuth Konyvkiad6, Budapest.
1984.; GALANTAI Jozsef: A trianoni békekotés 1920. Gondolat Kiado, Budapest.
1990.; ROMSICS Ignac: A trianoni békeszerzédés. Osiris Kiado, Budapest. 2001.; Ze-
idler Miklos: A reviziés gondolat. Osiris Kiad6, Budapest. 2001.

> A békekonferencia munkdjara vonatkozéan fontosnak tartjuk, MACMILLAN, Mar-
garet: Peacemakers. The Paris Conference of 1919 and Its Attempt to End of War. John
Murray Press, London. 2019.

* Az igényekr6l lasd HEIMANN, Mary: Czechoslovakia. The state that failed. Yale
University Press. New Haven and London. 2009. 58-59. pp. Tovabba STRICKLAND,
Roscoe: Czeshoslovakia at the Paris peace conference. PhD dissertation. University of
Minnesota Press. Minneapolis. 1958. 52-55. pp.

*  Kozli Papers to the Foreign Relation of the United States, 1919. The Paris Peace Confe-
rence vol. III. Washington 1942-1947. 876-887. (a tovabbiakban PPC vol. II1. rovidités-
sel hivatkozunk ezen forrdskozlésre)

5 Abeszéd részletes elemzését lasd. GULYAS, Laszl6: Benes statesmen or charlatan? The
plans and the reality 1908-1948. Corvinus Publishing, Toronto. 2008. 165-170. pp.
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egy bizottsagot a csehszlovak teriileti igények megvizsgéldsara. Igy jott
létre , A csehszlovdk teriileti igények tanulmdnyozdsdra alakitott bizottsd-
g%, roviden a Csehszlovak Bizottsag, melynek 6sszetétele az alabbiak sze-
rint alakult:

Elnok Jules Gambon, Franciaorszag képviseletében
Alelnok: | Giuseppe  Salvago K Olaszorszag képviseletében
Raggi,
Augusto Stranieri Olaszorszag képviseletében
Charles Seymour, az USA képviseletében
Allen Dulles, az USA képviseletében
gl Sir Joseph Cook, a Brit Birodalmi Delegéaci6 képvisele-
tében
Sir Eyre Crowe, a Brit Birodalmi Delegacio képvisele-
tében
Harold Nicolson a Brit Birodalmi Delegacié képvisele-
tében
Henri Le Rond Franciaorszag képviseletében
Jules Laroche Franciaorszag képviseletében

Forras: a szerzok sajat szerkesztése

A Csehszlovak Bizottsag els¢ tilésére 1919. februar 27-én keriilt sor,
de ez kifejezetten csak alakuld tilés volt, azaz érdemi munkat a Bizott-
sag ekkor még folytatott. De ezen a napon a bizottsag egyik tagja, Harold
Nicolson, a csehszlovak békedelegacié két meghatarozo alakjaval, Benes
kiilligyminiszterrel és Kramar miniszterelnokkel ebédelt. A brit diploma-
ta errdl igy irt: ,Ebéd Benessel és Kramarral és azutdn megvitatjuk a cseh
hatdrokat. Benesnél egész sereg vdzlatos térkép van, amelyeket gyerekek és a
Tizek Tandcsa haszndlatdra terveztek.”

A naplébejegyezés jol mutatja, hogy Magyarorszag milyen hatranyban
volt Versaillesban. A magyar fél 1919 januarjaban még 10 honap tavolsa-
gban volt attdl, hogy meghivjak a békekonferenciara. Ezzel szemben az
ellenérdekelt csehszlovak kiildottség két legfontosabb tagja a Csehszlovak
Bizottsdg egyik meghatdrozé tagjaval békésen ebédelt és kozben a leend6
csehszlovdk-magyar hatarrol beszélgetett.

¢ PPCvol. III. 887. p.
7 NICOLSON, Harold: Peacemaking 1919. Constable, London. 1934. 272. p
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2 A Csehszlovak Bizottsag munkaja

Mivel munkaja soran a Csehszlovak Bizottsag (Cs.B.) tobb iilést tar-
tott, illetve kikiildott egy albizottsdgot (CsBA.), annak érdekében, hogy az
id6érend nyomon kovethetd legyen az alabbi tablazatot szerkesztettiik:

Esemény Idépont

A Cs.B. elsé tilése 1919. februar 27.
A Cs.B. masodik tilése 1919. februar 28.
A Cs.BA elsé iilése 1919. marcius 2.
A Cs.B. harmadik iilése 1919. mdrcius 3.
A Cs.B/A A mésodik tilése 1919. mércius 4.
A Cs.BA. harmadik tilése 1919. marcius 5.
A Cs.B. negyedik iilése 1919. mércius 5.
A Cs.B.A. negyedik tilése 1919. marcius 7.
A Cs.B. 6todik iilése 1919. marcius 8.
A Cs.B. hatodik tilése 1919. marcius 13.
A Cs.B. hetedik tilése 1919. marcius 14.

A Csehszlovak Bizottsag az érdemi munkat a masodik tilésén - 1919.
februar 28. - kezdte el.® Ezen a tanacskozason két magyar vonatkozasu na-
pirendi pont szerepelt: egyrészt Szlovakia hatarainak kijelolése, masrészt a
rutén-kérdés, azaz Karpatalja sorsa.’

A szlovak-magyar hatar kérdésében vita bontakozott ki a delegatusok
kozott. Az angol, az amerikai és az olasz delegacio Csallokozt Magyarors-
zagnal kivanta hagyni. Ezzel szemben a francia delegaci6 egyik tagja, Hen-
ri Le Rond tabornok leszogezte, hogy a franciak szerint Csallokoznek Cse-
hszlovakiahoz kell tartozni. Raadasul nézetkiilonbség alakult ki Komarom
kérdésében is, az angolok Komaromot Csehszlovakianak szantak, mig az
olaszok a hatart Komaromtol északra szerették volna meghuizni. A nézet-
kiilonbségek miatt a bizottsag ugy dontott, hogy technikai szakértékbol
allo albizottsagra (ezt nevezziik a tovabbiakban Cs.B.A -nak) bizzdk a ha-
tarvonalak berajzolasat. Azaz a Csehszlovak Bizottsag ezen albizottsagot

8 A masodik iilés jegyzokonyvét kozli ADAM Magda-ORMOS Maria: Francia diplo-
mdciai iratok a Kdrpdt-medence torténetérdl 1918-1919. Budapest. 1999. 154-158. pp.
A tovabbiakban FDI 1918-19109. jelzettel hivatkozunk ezen forraskozlésre.

°  Karpatalja kérdésérél lasd BOTLIK Jozsef-DUPKA Gyorgy: Ez hdt a hon... Tények,
adatok, dokumentumok a kdrpdtaljai magyarsdg életébsl. Mandatum-Universum
Kiado, Budapest-Szeged. 1991. Az angolszdsz szakirodalombol Magocsi, P. R.: The
shaping of national identity Subcarpathian Rus 1848-1948. Cambridge, Massachusetts.
1978.
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bizta meg azzal, hogy rajzolja be egy térképre a vitatott hatdrszakaszokra
vonatkozé kiilonféle javaslatokat.”

A magyar-szlovak hatdrszakasz kérdésével szemben a masik napirendi
pontot, azaz Karpatalja kérdését," sikeriilt ezen az iilésen megtargyalni és
lezarni. A rutén-kérdés targyalast Seymour - az egyik amerikai delegatus
- javaslata vezette fel. Az amerikai diplomata kijelentette, hogy azt a me-
goldast tamogatja, mely szerint a ruténlakta teriileteket autonémia bizto-
sitasaval a csehszlovak allamhoz kell csatolni. De ezt feltételekhez kototte:
egyrészt a csehszlovak politikusoknak biztositékot kell adniuk a békekon-
ferencidnak arra vonatkozéan, hogy megadjik a ruténoknak az autonémi-
at. Masrészt: ,Meg kell bizonyosodni afeldl, hogy ezt a megolddst a ruszinok
kedvezden fogadjik.™

Salvago Raggi - az egyik olasz delegatus, egyben a bizottsag alelnoke -
ezzel szemben azt fejtegette, hogy a ruténeket ahhoz a szomszédjukhoz kell
csatolni, amelyikhez gazdasagi, stratégia és politikai érdekeik Sket fiizik,
vagyis a magyarokhoz. Erre a bizottsag egyik brit tagja Sir Eyre Crowe
jelezte a tajékozatlan alelnoknek, hogy a bizottsag meg akarja akadalyozni
a teriilet Magyarorszaghoz torténd keriilését, mert ez meghiusitana a cse-
hszlovak és a roman dllam 6sszekottetését. Le Rond tdbornok - az egyik
francia delegatus — azt kezdte el fejtegetni, hogy ... egy mdsik megoldds
lehetne az, hogy a ruszinokat a romdnokhoz csatoljdk.” Majd sajat javaslatat
megtorpedozva kijelentette, hogy a gorogkatolikus ruszinok és a gorog ke-
leti romanok kozott vallasi ellentét dll fent, amely ,,... konfliktusok forrdsa
lehet. Igy tehdt marad az amerikai kiildéttség altal javasolt megoldds, vagy-
is az, hogy a ruszinokat a cseh-szlovikokhoz csatoljik. Ez nem tokéletes, de
a legcélszeriibb.™

Laroche francia delegatus arra emlékeztette a bizottsagot, hogy kora-
bban felmeriilt a teriilet Lengyelorszaghoz torténé csatoldsa. De mondan-
déjanak végén 6 is a csehszlovak megoldast timogatta.

A kibontakozé amerikai-angol-francia allasponttal szemben Salvago
Raggi még egy utolso kisérletet tett, s azt fejtegette, hogy vizsgalat nélkiil
nem kellene elvetni a magyar megoldast. Ennek alatdmasztésaul azt alab-
bi érvet fogalmazta meg: ,A ruszinokat Cseh-Szlovdkidhoz csatolva min-

1 FDI 1918-1919. 156. p.

1 A részleteket lasd GULYAS Laszl6: From the North-East Felvidék to Podkarpatska Rus
(Kdrpdtalja), with special regard to the the activity of Masaryk and Benes. West Bohe-
mian Historical Review. 2018/2. 225-238. pp. Tovdbba TOTH, Andrej: The position
of Carpathian Ruthenia in the Political System of the First Czehslovak Republic on the
backgraund of the Issue of Parlamentary Elections and Preferencies of Main Political
Currents by Carpathian-Ruthenian Voters (1918-1938). West Bohemian Historical Re-
view. 2016/1. 57-78. pp.

2 Uo.

¥ FDI 1918-1919. 157. p.
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den kozlekedési kapcsolatot megsziintetnek Magyarorszdg és Lengyelorszdg
kozott. Ez az orszdg (marmint Magyarorszag) gazdasdgi életében hatalmas
megrdzkodtatdst vilthat ki. **

Erre valaszul Sir Joseph Cook - a masik brit delegatus — kijelentette,
hogy ,....szerinte a kérdés abbél all, hogy eldontsék, vajon a ruszinokat ba-
rati vagy ellenséges kezekbe akarjdk juttatni. A vilasz nem lehet kétséges,
hiszen a ruszinok sajit maguk is inkdbb a cseh-szlovikokhoz csatlakoznd-
nak, mint a magyarokhoz.””

Cook kijelentése eldontétte a vitat, Jules Gambon - a bizottsdg fran-
cia elnoke - 0sszegzésképpen megéllapitotta, hogy a ,,... bizottsdg tobbsége
a ruszinok és a cseh-szlovikok egyesiilését tdmogatja, a kérdés elvileg me-
golddst nyert.” Majd megkérdezte Salvago Raggit, hogy van-e valamilyen
fenntartasa ezzel szemben. Az olasz kiildott kijelentette, hogy ,,... tovdbbra
is azt gondolja, hogy ez a megoldds rossz megoldds; &m mivel — mindent &s-
szevéve — egy ellenséges dllam szdmdra kedvezétlen, formdlis kifogdssal nem
kivdn élni.”'¢ Ezzel a Karpatalja sorsat a bizottsag eldontotte, a teriiletet a
csehszlovak allamhoz csatoltak.

Miutan doéntottek Karpatalja sorsarél a masodik iilést 18 orakor be-
rekesztette Gambon, azzal, hogy a kovetkez6 iilésre marcius 3-an 17 drai
kezdettel fog sor keriilni.

A Csehszlovak Bizottsdg albizottsaganak (Cs.B.a.) elsé iilésére 1919.
marcius 2-an kerilt sor. Ezen iilés eseményeit Nicholson napldja alapjan
tudjuk rekonstrudlni. A brit diplomata napléjaban az aldbbiakat rogzitet-
te: ,,...Pozsonnyal kezdjiik és egyetértésre jutunk (vagyis egyhangtian Cse-
hszlovakidnak itélték) Aztdn jon a Csallokoz. A francidk a cseheknek akar-
jak adni. Az USA a magyaroknak. Tartézkodom a véleménynyilvinitdstdl,
mondvan, hogy ez attdl fiigg, Német-Magyarorszdgot (Burgenlandrdl van
sz0) Ausztria kapja-e meg”™" Tehat mint az az idézetbdl lathatd, a valodi
vita kifejezetten a Csallokoz kérdésében folyt az albizottsdg tagjai kozott.

Térjiink vissza Nicholson napléjahoz: , Aztdn megvizsgdljuk a hatdrt
Komdromtél az Ungig. Ordogi egy dolog. A jenkik északon akarnak menni
az etnikai vonal mentén, elvigva igy az dsszes vasutat. Mi délen akarunk
menni, megtartva a Kassa-Komdrom-i oldalirdnyti 6sszekottetést, annak
ellenére, hogy ez valami 80 ezer magyarnak cseh uralom ald helyezését fogja
jelenteni. Végiil is kompromisszum. A jenkik engednek az Ipolyt illetéen, és

7 NICOLSON (1934) 273. p.
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mi Miskolcra nézve. Ami a hdtralévé dolgokat illeti, Ugy dontiink, varunk
és meghallgatjuk Benest.™®

Bér - mint a fenti idézetbdl lathat6 - az albizottsag ezen az iilésén ugy
dontott, hogy még meghallgatja Benest, mégis készitettek egy lehetséges
hatarvonalra vonatkozé el6terjesztést.

Ezt az el6terjesztés masnap — azaz 1919. marcius 3-an - Csehszlovak
Bizottsag harmadik iilésén Le Rond tabornok ismertette."” Ennek jegyében
a francia tdbornok az alabbi hatarvonalra tett javaslatot:

« Pozsonytdl keletre a Duna és Kis-Duna kozott a Csallokoéz hovatarto-
zdsanak kérdése késbb eldontendo.

o A VagésaDuna 9sszefolyasatol az Ipoly torkolataig terjedd szakaszon
a Duna a hatar.

o A Duna ésa Sajo kozott az Ipoly, a Duna, és a Tisza mellék folydi eseté-
ben a vizvalaszt6 vonala a hatar (amely érinti Nogradot), majd Romha-
nytol délre, Salgétarjantol északra elhaladva Putnoknal éri el a Sajot.

o Sajotdl a Jablunkai-hegységig a hatar alapvetden a vizvalaszton futd
vonal. Ennél a hatdrszakaszndl a hatdrvonal vezetését masképpen ké-
pzelte el az amerikai-francia-olasz harmas, mint a britek. A brit kiil-
dottség a Csap felé vezetd vasttvonal (Satoraljatjhely-Csap vasutvo-
nal) miatt Satoraljadjhelyt mindenféleképpen Csehszlovakiahoz akar-
ta csatolni, mig a bizottsag masik része ezt a varost Magyarorszagnal
hagyta volna.

A fenti javaslat elhangzdsa utan a bizottsag a Csallokoz kérdésérol kez-
dett el vitazni, annak ellenére, hogy Le Rond el akarta halasztani ezen kér-
dés megtargyalasat az osztrak-magyar hatdar meghuzasanak idépontjaig.
Le Rond allaspontjaval Salvago Raggi is egyetértett, s azt fejtegette, hogy
az osztrak-magyar hatar megallapitasahoz még hozza se fogtak, a béke-
konferencia egyetlen egy bizottsagat sem kérte fel ezen kérdés tanulma-
nyozasara. A vita ezen pontjan Seymour felhivta a figyelmet arra, hogy a
Csallokozben 95 ezer magyar él.

Salvago Raggival és Seymourral szemben Sir Joseph Cook amellett ér-
velt, hogy itt és most targyaljak meg a kérdést, majd kijelentette, hogy: ,,...
a szigetet Csehszlovikidanak kell adni. Ebben a térségben a természetes ha-
tart a Duna jelenti. Amennyiben a Csallokozt meghagyndk a magyaroknak,
a sziget Csehszlovakidra nézve stratégiai veszélyt fog jelenteni.”™”

Alldspontja alatdmasztdsdul kijelentette, hogy: ,,Jelen esetben az etnikai
érveket magasabb szempontoknak sziikséges aldrendelni. A bizottsdgnak

# Uo.
A harmadik tilés jegyz6konyvét kozli FDI 1918-1919. 165-170. pp.
2 FDI 1918-1919. 167. p.
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kozérdekii megfontoldsokat kell szem el6tt tartania, és a vildgbéke biztositd-

sdt leghatékonyabban szolgdlé megolddsok keresésén kell munkdlkodnia.™

Konkretizaljuk Cook érvelését: annak ellenére, hogy a Csallokozben
magyar tobbség €I, a teriiletet stratégiai okok miatt Csehszlovakianak kell
adni. Ugy véljiik, hogy ez a mondat ékes példa arra, hogy hogyan fiiggesz-
tette fel a bizottsag az etnikai elv alkalmazasat, mas szempontok - példaul
stratégiai megfontoldsok — miatt.

A Csallokoz koriil kibontakozé vitdban a brit delegacio két érvet hozo-
tt fel a teriilet Csehszlovakidahoz torténd csatolasa mellett:

« Csehszlovakianak katonai okok miatt sziiksége van a szigetre. Ha a
Csallokozt Praganak adjak, azzal az ellenséget — azaz Magyarorszagot
- gyongitik.

o A szigetet kelet-nyugati irdnyban vasatvonalak szelik at. Ezek a vona-
lak fontosak a kereskedelem (értsd a csehszlovak 4llamon beliili drus-
zallitas) szempontjabdl.

A brit allasponttal szemben Salvago Raggi azzal érvelt, hogy olyan
teriiletek esetén, ahol a népesség keverten ¢l — azaz nem allapithaté meg,
hogy ki képezi az etnikai tobbséget — szamara is az a kovetendé magatartas,
hogy a baratnak (értsd az antant szovetségesének) kell odaitélni. Csakhogy
ha a teriilet lakossaga egyértelmuien a masik orszag etnikumaval megegye-
zik a baratok mellett sz616 stratégiai érveket hattérbe kell szoritani.

Mit jelentenek Salvago Raggi ezen mondatai a Csallokoz esetében?
Mivel a sziget lakossdga dontéen magyar, annak ellenére, hogy a teriiletre
Csehszlovakidnak stratégiai okok miatt sziiksége van, azt Magyarorszag-
nal kell hagyni.

Ezen a ponton ujra Le Rond tabornok kért szdt, és kijelentette, hogy
Franciaorszag a brit allaspontot tamogatja, azaz Csallokozt Csehszlova-
kianak kell adni. Mivel Seymour Salvago Raggi véleményével értett egyet,
gyakorlatilag a bizottsag ketté szakadt egy brit-francia és egy olasz-ame-
rikai csoportra. Ezzel patthelyzet alakult ki Csallokoz kérdésében. Ezt a
szitudciot Gambon, mint a bizottsag elnoke azzal zdrta le, hogy meg kell
hallgatni a csehszlovak delegaciot ebben a kérdésben, addig pedig felfiig-
gesztik ezen hatarszakasz vitdjat.

Ezutan felgyorsult a bizottsag tanacskozasa. Az albizottsag azon ja-
vaslatat, hogy a Vag és a Duna 6sszefolyasatdl az Ipoly torkolataig terjedd
szakaszon a Duna legyen a hatdr, vita nélkiil megszavaztak.

Ezutan ratértek az Ipolytdl az Ungig terjed6 hatarszakasz megallapita-
sara. A vita Satoraljadjhely hovatartozasanak kérdésében bontakozott ki.
Gyakorlatilag nem Satoraljadjhelyrdl, hanem annak vasutallomasarél volt
sz0. Az amerikai delegacié a varost (a vasutallomassal egyiitt) Magyaror-

21 Uo.
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szagnal akarta hagyni. Ezzel szemben a brit delegacié nevében Sir Eyre
Crowe azt fejtegette, hogy: ,A Sdtoraljaiijhely-Csap vasiitvonal nagyon
fontos a Cseh-Szlovikia és Romdnia kozotti kapcsolat szempontjabdl, és az
amerikai tervezet teljes hosszdban magyar teriiletre juttatja.”

Laroche megprobalt az amerikai és a brit alldspont kozott kozvetiteni,
azt javasolta, hogy a vasutallomast adjak oda Csehszlovakidnak, mig a va-
rost hagyjak meg Magyarorszagnak. ,,Ekképpen eléggé nagy szamii magy-
art zdrhatndnak ki csehszlovik teriiletrél™- mondta.

Az iilés végén ezt a vasuti kérdést a bizottsag visszautalta az albizottsdg
elé, arra kérve a testiiletet, hogy tanulmanyozzak a kérdést.

Ilyen el6zmények utan keriilt sor 1919. marcius 4-én 14.00 6ras kez-
dettel az albizottsdg (Cs.B.A) masodik iilésére,* melyen a Csallokoz kérdé-
sét vitattdk meg. Az iilésre meghivtak Benest, aki ,,gordiilékenyen és bébes-
zédijen” (Nicholson jellemezte igy Bene$ bizottsagi szereplését) adta meg
valaszat az albizottsag Le Rond tdbornok altal feltett kérdéseire.

Le Rond els6ként Csallokoz gazdasagi életérdl érdekel6dott. Benes va-
laszaban azt fejtegette, hogy a sziget nyugati részét — ahol jelent6s a z6ldsé-
gtermesztés — Pozsony kiilvarosanak kell tekinteni. Mig a sziget keleti része
Komarommal tart font gazdasagi kapcsolatokat. (Benes ezen érveléséhez,
azt kell hozzaflizniink, hogy Csehszlovdkia Komaromra is igényt tartott).
Ezutan Bene$ kijelentette, hogy a hegyvidék szlovak lakossaga ,,Szlovikia
egyetlen hajézhato folyéjdnak, a Vignak a volgyén at lefelé, a Csallokoz felé
torekszik.”25

Ezt kévet6en Le Rond arrol érdeklédott, hogy hany magyar él a Csal-
l6kozben. Benes azt valaszolta, hogy a szigeten 90 ezer lakos €, ebbdl 25
ezer német, 10 ezer szlovak, és 50-60 ezer magyar. De ehhez rogton hozza
tette, hogy ezek magyar statisztikai adatok, amelyek megbizhatatlanok,
mert a magyarok altal végrehajtott népszamlélas sordn a szlovak lakossag
szamat kb. egyharmaddal csokkentették.

A jegyzOkonyv szerint ezutan ,,Le Rond tdbornok (Franciaorszdg) azt
tudakolja Benestdl, hogy véleménye szerint nem jdr-e politikai szempontbol
valamilyen nehézséggel mindez (a csallokozi magyarok magas szdma). Be-
nes azt vdlaszolja, hogy itt mezégazdasagi, jambor, békés népességrél van
sz0. Hangstilyozni kivdnja, milyen rendkiviili jelentdsége van a Csallokoznek
a csehszlovik éallam gazdasdgi jovéje szempontjabdl. A csehszlovikok
gazdasagi tekintetben minden reménységiiket Pozsonyba vetik, mivel csak
ott juthatnak folyami kikot6hoz. Ez a nagy folyami kikoto nélkiilozhetetlen

22 FDI 1918-1919. 170. p.

» Uo.

2 Az albizottsdg marcius 4-i ilésének jegyzékonyvét lasd FDI 1918-1919. 171-172. p.
»  Uo.
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az orszdg gazdasagi fejlédése szempontjabol... Ha Csallokozt a magyarok-
nak adndk, megfojtandk Pozsonyt.”

A bizottsag kovetkezd kérdése arra vonatkozott, hogy a Vég folyénak
milyen jelentsége van Csehszlovakia szamara. Bene$ valaszaban kijelen-
tette, hogy a folyo , Trencséntél hajozhaté, Szlovikia gerincét képezi, igy
elengedhetetlen, hogy egész hosszdban csehszlovdk teriileten folyjon. A Vig
volgyében halad mind a tescheni, mind a krakkéi vasit.”27

Ezen a ponton a gazdasagi érvek mellett érvelésébe beemelte a katonai/
stratégiai érveket. Kijelentette, hogy: ,.... a csehszlovdkok nem fogadhatjik
el, hogy Komdrom magyar legyen mivel a viros orszaguk ellen irdanyuld hi-
dféadlldst alkotna. Ugyanigy nem nélkiilozhetik a Csallokozt sem, hacsak
nem akarjdk kitenni magukat annak, hogy Pozsonyndl és Komdromnal tor-
kon tagadjdk 6ket.”™®

A fentebb ismertetett gazdasagi és katonai/stratégia érveket Benes egy
politikai érvvel egészitette ki. Azt mondta, hogy Csehszlovikia Teschen
kérdésében engedett az antant kérésének (a teriilet egy részét atengedte a
lengyel allamnak®) , de ez hatalmas felhaborodast véltott ki Pragaban. Ha
most a csehszlovdk kormany a Csallokoz kérdésében is engedményt tesz,
akkor sulyos belpolitikai vélsag varhatd.

Le Rond utolsé kérdése arra iranyult, hogy 6sszesen mennyi magyar
keriilne a csehszlovak allam keretei kozé. Bene$ erre azt felelte, hogy 860
ezer f6. Majd ehhez ro6gton hozzd tette, hogy ezzel szemben 630 ezer szlo-
vak maradna Magyarorszagon.

Itt jegyezziik meg, hogy ez elképesztd statisztikai csusztatds. Az 1930.
évi magyarorszagi népszamlalas adatai szerint Magyarorszagon 104.819
f6 szlovék élt. Ebbél 10.149 {8 az Eszaki Kozép-hegységben, 10.568 {6 a
Dunantulon, mig 84.102 {6 a Dél-Alf6ldon élt.*° Mindez azt jelenti, hogy
1919-ben nem élhetett 630 ezer szlovak Magyarorszagon.

Visszatérve az iilésre: Le Rond ,,az albizottsdg nevében koszonetét fe-
jezte ki Benesnek az igen érdekes folvildgositdsokért, melyekkel volt szives
szolgdlni.” Majd 17.45 perckor berekesztette az iilést.

2 Uo.
2 Uo.
% Uo.

# Az un. ,hétnapos csehszlovak-lengyel haborardl” (1919. janudr 23-30.) Teschen bir-
tokldsaért bévebben lasd GAWRECKA, Marie: Ceskoslovenské Slezsko mezi svétovy-
mi vdalkami 1918-1938. Slezskd Univerzita. Ostrava. 2004. tovabba Kevin HANNAN:
Borders of Language and Identity in Teschen Silesia. Peter Lang. New York. 1996.

%0 A kérdéskorrél bévebben ldsd DAVID Zoltdn: A magyarorszdgi szlovikok szdma
1900-1960. Medvetanc 1988/4-1989/1. 83-106. pp.
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Masnap - 1919. marcius 5-én - 14.30-as kezdettel az albizottsig
(Cs.B.A.) immar harmadjdra - iilésezett.” Ezuttal a satoraljatjhelyi kérdés
keriilt napirendre. A bizottsag amerikai tagja, Johnson érnagy ismertette
az USA allaspontjat, mely szerint nincs sziikség arra, hogy a Satoraljadjhe-
ly-Csap vasutvonalat a csehszlovak allamhoz csatoljak, annak érdekében,
hogy biztositsak Szlovakia és Karpatalja, illetve Romania kozott a vasu-
ti 0sszekottetést. Ugyanis ez a kapcsolat megoldhaté egy a hatdrvonaltol
északabbra fut6 vastitvonal megépitésével. Ez nagyjabol fél milli6 dollarba
keriilne és kivitelezése egy évet venne igénybe. Johnson érvelése befejezé-
sképpen kijelentette, hogy: ,,Az amerikai kiildottség attél a hé kiviansdagatdl
vezérelve javasolja e megolddst, hogy ne novekedjék a magyarok szdma, aki-
ket a csehszlovik allamba bekebeleznek.™?

Johnson allaspontjanak ismertetését azonban nem kovette érdemi
vita. Ennek oka valészintleg az volt, hogy az albizottsag tobb tagja is hia-
nyzott az iilésrol, igy az nem volt hatdrozatképes. Mindezek kovetkeztében
Le Rond berekesztette az iilést.

Ugyanezen a napon - azaz 1919. marcius 5-én — 16.30-as kezdettel a
Csehszlovak Bizottsag (Cs.B.) immar negyedjére - is 0sszeiilt.”® Gambon,
mint a bizottsag elndke felkérte Le Rondot, hogy szamoljon be az albizott-
sag léseirdl. Le Rond elmondta, hogy marcius 4-én a Csallokoz kérdésben
meghallgattdk Benest, illetve marcius 5-én targyaltak a sdtoraljaujhelyi
kérdésrél, de nem voltak hatarozatképesek.

Gambon javaslatara vitat kezdtek mindkét kérdésrél. De egyik kérdés-
ben sem jutottak el6érébb, Seymour hosszasan azt fejtegette, hogy tul sok
magyar keriilt a csehszlovak allam keretei kozé, igy az nem lesz képes ke-
zelni, beolvasztani. Ezért tovabbra is kitartott korabbi allaspontja mellett,
azaz sem Csallokozt, sem Satoraljatjhelyett nem szabad odaadni Csehszlo-
vakidnak. Ezzel szemben a brit kiildottség mindkét teriiletet a csehszlovak
dllamhoz kivanta csatolni. A vita soran Laroche a francia kiildottség nevé-
ben felvetette annak lehetdségét, hogy ha Csallokozt és Satoraljatjhelyett
megkapja Csehszlovakia, akkor mas térségben ezt kompenzaljak, példaul
az Ipoly mentén adjanak vissza teriiletet Magyarorszagnak, és igy csok-
kentsék a Csehszlovakidhoz keriild magyarok szdmit.

Az tlésen nem tudtak doéntésre jutni, igy a két vitatott teriilet sorsa
ismét visszakeriilt az albizottsag el¢, amely 1919. marcius 7-én it ismét
ossze** (ez volt a Cs.B.A. negyedik iilése). Az iilésen hosszas vita bontako-
zott ki, ennek kozepén Seymour az alabbi kérdést tette fel: ,,... amennyiben

' Az albizottsag marcius 5-i tilésének jegyzékonyvét lasd. FDI 1918-1919. 176. p.
2 Uo.

¥ A Csehszlovak Bizottsag marcius 5-i iilésének jegyzokonyvét lasd. FDI 1918-1919.
172-176. pp.

3 Az albizottsag marcius 7-i tilésének jegyz6konyvét lasd FDI 1918-1919. 177-182. pp.
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az amerikai kiildottség enged az angol kiildottségnek Sdtoraljatijhely, illetve
a francia kiildottségnek a Csallokoz kérdésében, vajon a francia és angol
kiildottség elfogadja-e hatdrnak az Ipoly vonaldt Ggy, ahogy az amerikai
kiildottség javasolta?”

A kérdésre némi pontositas utdn, mind az angol, mind a francia kil-
dottség igennel valaszolt, az olaszok pedig elfogadtdk az igy megsziileté
megoldast. Ennek eredményeképpen az albizottsdg egy olyan hatarvo-
nal-javaslatot szovegezett meg, mely szerint Csallokoz és a satoraljatjhe-
lyi vasutdllomas a csehszlovak allamhoz keriilt, mig az Ipoly vonaldnal a
magyar allam némi kompenzaciét kapott. Az iilés utolsé momentumaként
Le Rond megbizast adott, hogy az albizottsdg szakértdi egy nagyléptékii
térképre rajzoljak be a megszavazott hatarvonalat.

Ilyen albizottsagi el6zmények utan keriilt sor a Csehszlovak Bizottsag
otodik ilésére 1919. marcius 8-an.* Az iilés elején Gambon mint a bizott-
sag elnoke Le Rondnak adta meg a szdt, aki bemutatta az albizottsag el6z6
napi iilésen elfogadott hatarvonalat. Ennek ismertetése utan Gambon sza-
vazasra bocsatotta ezt a hatdrvonal javaslatot, melyet a bizottsag egyhan-
guan elfogadott. De az {ilés még nem fejez6dott be, ugyanis Salvago Raggi
arra emlékeztette a bizottsagot, hogy még két elintézetlen kérdéssel kellene
foglalkozniuk. Egyrészt a lausitzi szorbok iigyével, masrészt a csehszlovak
dllamot a jugoszlav allammal 6sszek6td un. korridor tigyével.

Ezen a ponton meg kell allnunk és fel kell vazolnunk a korridor-java-
slat rovid torténetét: ennek lényege az, hogy jelentés magyarorszagi teriile-
tek, Pozsony, Moson, Sopron, Vas és Zala megyék egy részének elcsatola-
saval Pozsony és Zagrab kozott létre kell hozni egy korridort. A teriiletsav
északi része a csehszlovak, a déli a szerb-horvat dllamhoz kertilt volna. Az
igy létrejovo korridor elvélasztotta volna egymastol a németeket és magy-
arokat, ezzel megszilint volna a pangermanizmus magyar tamasza — érvelt
a csehszlovak emigracio.

Ezt a javaslatot els6 izben a Monarchia-ellenes szervezkedését éppen
megkezd6é Tomas G. Masaryk vetette fel Robert William Seton-Watsonnak
- a Kozép-Kelet Eurdpaval foglalkozé befolyasos angol torténésznek - 1914
6szén. Az elképzelés lényegét Masaryk késébb kifejtette az angol korma-
ny szamara készitett, 1915. majus 3-i memorandumaban is. Ezt kovetéen
az elgondolas Eduard Benesnek 1916-ben megjelent ,, Détruisez ’Autriche-
-Hongrie!” (Ziizzdtok szét Ausztria-Magyarorszdgot!”™) cimi propaganda

*  FDI 1918-1919. 180. p.

% A Csehszlovak Bizottsdg marcius 8-i tilésének jegyz6konyvét lasd FDI 1918-1919.
184-186. pp.

7 Magyar nyelven kozli GULYAS Laszlé szerk., Edvard Benes: Ziizzdtok szét Ausztria-
Magyarorszdgot. A cseh-szlovikok dldozatdinak torténelmi bemutatdsa. Documenta
Historica 23. JATE To6rténész Didkkor, Szeged. 1992.

158



konyvében is megjelent. A korridor terve csehszlovak szempontbdl akkor
valt hivatalossa, amikor 1919 janudrjaban a csehszlovik békedelegacio
11 memorandum formajaban, irasban benyujtotta a békekonferencidnak
teriileti igényeit. A II. szamu emlékirat® 5. fejezete® azt fejtegette, hogy
Csehszlovékiahoz kell csatolni Moson és Sopron megyét, mig Jugoszlavia-
hoz kell csatolni Vas és Zala megyéket, és ily moédon fel kell allitani az Gn.
csehszlovak-jugoszlav korridort.

A tanulményunkban mér kordbban emlitett janudr 27-i ebéd sordn
Benes$ és Kramaf a korridor sziikségességérol gyézkodték Nicolsont, aki
naplobejegyzése szerint ingeriilten elutasitotta a javaslatot. Errél Nicol-
son igy irt: ,,Kramar a Csehszlovdkidt Jugoszldvidval 6sszekotd folyosordl
beszélt. Kimeriiltnek és feldultnak érzem magam. Elveszitem a fejem. ’De
kérem — torok ki - Ne beszéljenek errdl! ez egy ostobasdg.”40

Visszatérve a marcius 8-i bizottsagi iilésre: a szorbok iigyét nem tar-
gyaltak meg, viszont a korridor kérdésérdl elkezdtek beszélni. Seymour
azonnal kijelentette, hogy az amerikai kiildottség nem tamogatja a korri-
dorra vonatkozd csehszlovék igényt. Némileg meglepé médon - Laroche,
aki rendszeresen az amerikai allasponttal ellentétes véleményt képviselt —,
kijelentette, hogy nem tdmogatja a csehszlovak kérést. Erre Salvago Raggi
egy olyan hatarozat elfogaddsat javasolta, mely szerint a bizottsag elutasitja
a korridor tervét. Ezen olasz javaslatot a bizottsag egyhangtian elfogadta.

Osszefoglalva azt mondhatjuk a mércius 8-i iilésrdl, hogy a Csehszlo-
vak Bizottsag nagyon kozel keriilt ahhoz, hogy befejezze a csehszlovak-
-magyar hatarrdl sz6l6 javaslatat. Az utolsé simitdsokat a hatodik iilésén
1919. marcius 13-an végezték el."’ Ezen a taldlkozén mar azzal foglal-
koztak, hogy a Legfelsé Tandcs elé terjesztendd jelentésiikben, milyen to-
vabbi magyardzatokat flizzenek a hatdrvonalhoz. Harom teriileten lattak
sziikségét annak, hogy a Legfelsé Tanacs figyelmét felhivjak a bizottsag
dontésének mozgatorugoira és az azokbol eredé kovetkezményekre:

o Acsehszlovak allam keretei kzé nagyszamu kisebbség keriilt, raadasul
ezek anyaorszagai szomszédosak Csehszlovakiaval, ezért ,rendkiviil
nagy jelentdségre tesznek szert azok az intézkedések, amelyek a kise-
bbségek jogait lesznek hivatottak védelmezni Ugy az Gjonnan létrejitt,
mint a fonnmarado régi allamokban.™?

% RASCHOFFER H. (hrsg.): Die Tchechoslowakischen Denkschriften fiir die Frieden-
skonferenzen von Paris 1919-1920. Carl Heyman, Berlin. 1938. 34-42. pp.

¥  RASCHOFFER H. (1938) 58-66. pp.
% NICHOLSON (1934) 273. p.

4 A Csehszlovak Bizottsag marcius 13-i iilésének jegyz6konyvét lasd. FDI 1918-1919.
208-209. pp.

2 FDI 1918-1919. 2009. p.
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o A csehszlovak dllam foldrajzi fekvése miatt a hatarvonalak kijeldlé-
sénél fontos szerepiik volt a vasutvonalaknak. Csehszlovakia szamara
biztositani kellett a belsé (nyugat-kelet) és kiilsé vasuti osszekotteté-
seket.

« Karpataljat Csehszlovakianak kellett adni, de a ruténeknek biztositani
kell az autonémiat a csehszlovak dllamon beliil.

Masnap - 1919. mércius 14-én - felolvastak és jovahagytak a Csehszlo-
vak Bizottsag egész jelentését.

3 A bizottsagi hatarjavaslat tovabbi sorsa

A Csehszlovak Bizottsag marcius kozepén jelentését — melynek legfon-
tosabb eleme maga a hatarjavaslat volt — felterjesztette felettes szerve az un.
kozponti Teriileti Bizottsag elé, amely azt 1919. marcius 24-én jévahagyta,
majd tovabbitotta a kiiliigyminiszterek felé.**

A Kiiliigyminiszterek Tandacsa el6szor 1919. aprilis 1-jén targyalta a ja-
vaslatot, de végs6 dontés — ami a valtoztatas nélkiili jovahagyas volt - csak
1919. majus 8-an hozta meg. Ezt kovetden keriilt a javaslat a Szovetségesek
Legfels6bb Tanacsa — valdjaban a Négy Nagy elé — ahol 1919. majus 12-
én, alig par perc targyalas utdn elfogadtak azt.** Itt jegyezzitk meg, hogy a
Kiiligyminiszterek Tandcsa és a Szovetségesek Legfelsobb Tanacsa ezeken
az lilésein nem csupan a magyar-csehszlovak hatarvonalrdl dontott, ha-
nem egyuttal a magyar-roman hatdrvonalat is meghatarozta.

Osszefoglalva kijelenthetjiik, hogy a magyar-csehszlovék hatar vona-
lanak megalkotasaban a legfontosabb szerepet a Csehszlovak Bizottsag jat-
szotta, hiszen felettes szervei gyakorlatilag valtoztatas nélkiil fogadtak el
javaslatat.*

Miutén a Szévetségesek Legfelsébb Tanacsa 1919. majus 12-én elfogad-
ta a magyar hatarokra vonatkozd bizottsagi javaslatokat,* a Kiiliigymi-
niszterek Tanacsa* a Magyarorszag és Romania, valamint a Magyarorszag

#  PERMAN, D.: The shaping of the czechoslovak state: Diplomatic History of the Bounda-
ries of Czechoslovakia, 1914-1920. Leyden. 1962. 202. pp.

A dontési folyamat részleteit lasd ARDAY Lajos: Térkép csata utin. Magyarorszdg a
brit kiilpolitikdban 1918-1919. Magvet$ Konyvkiadd, Budapest. 1990. 159-192. pp.

%5 GULYAS Lészlo: Versailles fényes termeiben 1. A csehszlovdk-magyar hatdr sziileté-
se a békekonferencidn. 122. p. In. GULYAS Lészl6 (szerk.): Trianonrél kozérthetden.
Tizenkét eléadds a nemzeti, polgdri, konzervativ torténetirds jegyében. Szeged, 2019.
105-123. pp.

46 Lasd erre vonatkozdan a Cseh-Szlovak Ugyek Bizottsdgdnak, valamint a Romén és
Jugo-szldv Ugyek Bizottsagédnak a Szdvetségesek Legfelsdbb Tandcsa elé tortént 1919.
marcius végi és 1919. aprilis 6-1 beterjesztéseit. FDI 1918-1919. 252-259. pp.; 264-272.
pp-

7 Franciaorszdgot Stephen Pichon, Nagy Britanniét Arthur Balfour, az Egyesiilt Alla-
mokat Robert Lansing, Olaszorszagot Sidney Sonnino, Japant Makino Nabomuki ké-

160



és Csehszlovakia kozott meghtzandé Gj hatdrokat 1919. junius 11-i tilésén
kozolte a roman és a csehszlovak fél képviselSivel.** A dontést Georges Cle-
menceau francia miniszterelndk és hadiigyminiszter, a békekonferencia
elnoke 1919. junius 13-an kozolte a harom érintett féllel. Ebben rogzitet-
te a szovetséges és tarsult hatalmak dontését, miszerint ,[...] a mellékelt
taviratban megadott hatdrok lesznek azok, amelyek dllandé jelleggel el fo-
gjak vdlasztani Magyarorszdgot Cseh-Szlovdkidtél, illetve Romdnidtol;™
Felhivta tovabba a felek figyelmét arra ,,Hogy ezen dllamok hadseregeinek
azonnali hatdllyal be kell sziintetniiik az ellenségeskedéseket, és a lehe-
t6 legrovidebb iddn beliil vissza kell vonulniuk az ekképpen megdllapitott
természetes hatdrok mogé.™ A tavirat Budapestnek kiildott valtozataban
szerepelt tovdbba, hogy a ,Fonti dltaldnos elvek értelmében folszélitjuk a
jelenleg Cseh-Szlovdkidban harcolé magyar hadsereget, azonnal vonuljon
vissza a Magyarorszdg szamdra megdllapitott hatdr mogé; hasonléképpen
folszolitiuk az dsszes tobbi magyar egységet, maradjanak e hatdron beliil.
Amennyiben a szovetséges és tarsult hatalmak kormdnyai helyszinen tartoz-
kodo képviseldik utjan a junius 14. déltél szamitott négy napon beliil nem
értesiilnek a visszavonds tényleges végrehajtdsdrdl, jogosultnak nyilvanitjdk
magukat arra, hogy Budapest ellen vonuljanak, és egyéb - az igazsdgos béke
miel6bbi megteremtése érdekében sziikségesnek itélt - intézkedéseket is foga-
natositsanak.™"

A Clemenceau altal kiildott taviratot és annak a tervezett magyar-ro-
man és magyar-csehszlovak hatarokrol szolo részletes mellékletét a bu-
dapesti tjsagok junius 19-én teljes terjedelmitkben kozolték. A Népszava
példaul ,Az dntdnt-hatalmak és a Magyarorszagi Tandcskoztdrsasiag uj
jegyzékviltdsa” cimmel vezércikkben® elemezte a helyzetet, majd ,,A pa-

pviselték.

8  Romanidt Ion Bratianu miniszterelnok, kiiligyminiszter és Alexandru Vaida-Voevod,

mig Csehszlovakiat Karel Kramar miniszterelnok és Edvard Bene§ kiiligyminiszter
képviselte. A harmadik érintett fél, Magyarorszag képviseletét senki sem lathatta el.
Nem érdektelen megjegyezni, hogy mind a roman, mind pedig a csehszlovak fél elége-
detlenségének adott hangot a tervezett hatarokkal kapcsolatban. Bratianu id6t kért a
valaszra, mig Kramar tovabbi, Csehszlovdkia javara torténd hatairmoddosito javaslatot
terjesztett el6. Az iilés jegyz6konyvét lasd FDI 1918-1919. 299. p

# Uo. 303. p.

% Uo. A jegyzékben szerepld ,,megallapitott természetes hatarok” kifejezés 6nmagéban
anakronisztikus. A valésaghoz pedig koze nem volt.

' Uo. 304.p Clemenceau-nak ezt az 1919. junius 13-i taviratat nevezi a magyar torténe-
tirds masodik Clemenceau-jegyzéknek.

*  Népszava, 1919. junius 19. 1. p.
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risi békekonferencia kijelolte a hatdrokat” cimmel kozolte a jegyzék teljes
szovegét.”
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STO ROKOV OD TRIANONSKEJ MIEROVEJ ZMLUVY
MIEROVA ZMLUVA V NIEKTORYCH HISTORICKYCH,
POLITICKYCH A PRAVNYCH SUVISLOSTIACH

JUDr. Jan Gabor

Ministerstvo zahrani¢nych veci a eurdpskych zalezitosti Slovenskej
republiky, Slovensko

Abstrakt

Dva faktory viedli spojencov po prvej svetovej vojne k trianonskej
mierovej zmluve s Madarskom. Aktivna uc¢ast Budapesti na vojne po boku
Nemecka a neochota madarskych politickych elit ndjst rozumny modus
vivendi pokojného spoluzitia s nemadarskymi narodmi v monarchii. Tria-
non nanovo usporiadal pomery v strednej Eurdpe vznikom novych $tatov
vratane Madarska, ktoré preto logicky nemohlo stratit Ziadne Gizemie ani
obyvatelov. Po sto rokoch je Madarsko jedinou z dotknutych krajin, ktora
doposial neakceptovala mierova zmluvu. Dosledkom je historicky revizio-
nizmus v jeho politike, ¢im zatazuje vztahy so svojimi susedmi. Tento ru-
$ivy moment pominie vtedy, ked sa Madarsko zmieri s vlastnymi dejinami
a zacne plnohodnotne re$pektovat svojich historickych susedov. Po Tria-
none zostali na izemi novych §tatov viaceré narodnostné mensiny. Cesko-
-Slovensko a neskdr Slovensko uplatiiovalo voci nim najvyssie medzina-
rodné $tandardy. Na uzemi Madarska vsak boli mensiny asimilované, lebo
Budapest si dlhodobo neplni svoje medzinarodné zavazky. Sticasne viak
pozaduje od svojich susedov aby stéale zvysovali troven ochrany madarskej
mensiny.

Abstract

Two factors led the Allies to draw up the Peace Treaty of Trianon with
Hungary after the First World War. Budapest’s active participation in the
war alongside Germany and the reluctance of Magyar political elites to
come up with a reasonable modus vivendi of peaceful coexistence with non-
-Magyar nations in the monarchy. Trianon reorganized the political map
in Central Europe with the emergence of new states, including Hungary;,
which thus logically could not have lost its territory nor its inhabitants.
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One hundred years later, Hungary remained the only country concerned
that has not yet accepted the peace treaty. As a consequence, Hungarian
politics is burdened with historical revisionism, which also puts strain on
the relations with its neighbors. This disturbing factor will only disappear
when Hungary comes to terms with its own history and begins to fully
respect its historical neighbors. After Trianon, several national minorities
found themselves living on the territory of the new states. Czecho-Slova-
kia and later Slovakia applied the highest international standards towards
them. However, minorities living in Hungary have been assimilated sin-
ce Budapest has not been fulfilling its international obligations for a long
time. At the same time, however, it calls on its neighbors to continue incre-
asing the level of protection of the Magyar minority.

Klucové slova

Trianonskd mierova zmluva, vznik novych $tatov, neakceptovanie
zmluvy, madarsky revizionizmus, rézny standard mensin, zneuzitie men-
$inovej otazky

Keywords

The Peace Treaty of Trianon, the creation of new states, non-acceptan-
ce of the treaty, Hungarian revisionism, different standard of minorities,
abuse of the minority issue

Uvod

Slovensko sa nedavnym ziskanim vlastnej §tatnosti po mnohych storo-
¢iach vynorilo z eur6pskych dejin. Vystupilo z tiefia inych, va¢sich narodov
nasho regionu. O niektorych kutoch starého kontinentu mozno povedat,
ze vyprodukovali viac histdrie, ako dokdzali stravit. V plnom rozsahu to
plati o ndrodoch strednej Eurdpy, o osudoch ktorych viackrat rozhodovali
aj ini. Rozhodnutia eurdpskych politickych elit boli niekedy viac, inokedy
menej spravne, kedZze sa do nich premietali zaujmy mnohych subjektov.
Nie vzdy teda mohol konecny spolo¢ny menovatel vyhovovat vsetkym.
Ziadne politické rozhodnutie nebolo a nebude dokonalé. Napokon, ni&, ¢o
pochadza od ¢loveka, z principu nemoze byt dokonalé. Najlepsou skuskou
spravnosti je preto dalsi vyvoj, ak potvrdi - spravnost, legitimitu, ale aj
»Zivotaschopnost® takéhoto rozhodnutia.

Cielom tejto analyzy je pozriet sa do zrkadla dejin za ostatnych sto
rokov. Vdaka popisanym udalostiam dojdeme k zaveru, ze vyvoj stredoeu-
répskych narodov, v nagom pripade najma Slovenska, za toto obdobie opa-
kovane dokazal, ze rozhodnutie prijaté na zamku Trianon nedaleko mes-
ta nad Seinou, bolo to najspravnejsie, ktoré sa vtedy mohlo prijat. Mozno
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nebolo dokonalé, ¢o ndm netstavne pripominaju elity jedného susedného
naroda. Dlhodoba politika Budapesti potvrdzuje vekmi overenu skuse-
nost, ze na nanosoch 1zi, akokolvek sa nieckomu moézu zdat trblietavé — ne-
mozno postavit pravdu. V tejto analyze si pripomenieme viaceré aspekty,
ktoré by nas mali rozhodne zaujimat. Ich spravne pochopenie v relevant-
nych suvislostiach pravdepodobne zmensi priestor pre nase prekvapenie
nad niektorymi sticasnymi, mozno aj budicimi javmi. Je tomu tak preto,
lebo ich podstata sa v principe nezmenila.

Z istého uhla pohladu medzinarodného prava je mozné konstatovat,
ze slovensky segment bol na zac¢iatku a na konci pribehu vzniku Cesko
- Slovenska po prvej svetovej vojne. UZ na jar 1918, teda pol roka pred sa-
motnym konstituovanim novej republiky, dosiahol svojimi rokovaniami
v Rime generdl M. R. Stefdnik uznanie éesko-slovenskych légii talianskou
vladou. Bola to zrejme prva medzindrodnopravna legitimita ozbrojenych
sil rodiaceho sa $tatu, pricom treba zdoraznit, Ze armada je jednym zo za-
kladnych atribatov $tdtnosti.

O dva roky neskor, tentoraz v Parizi, bol generdlny tajomnik cesko-
-slovenskej delegacie Stefan Osusky poslednym, kto polozil svoj podpis na
mierovt zmluvu. Touto zmluvou sa ukonc¢il komplikovany proces tvorby
nového §$tatu v strednej Eurépe, kedy treba zdoéraznit, Ze $tatne hranice
st fundamentalnym zakladom kazdého $tétu. Slovensky diplomat Stefan
Osusky, ktory zohral klu¢ovu ulohu pocas pripravy zmluvy, bol a zostane
prvym v celom pribehu zaciatkov nasej tatnosti.

Po skonceni prvej svetovej vojny dohodové velmoci (podobne ako
s inymi porazenymi $tatmi) aj s Madarskom ako jednym z dedi¢ov byva-
lého Uhorského kralovstva pripravovali podpisanie mierovej zmluvy. Cie-
Iom zmluvy bolo reflektovat novii mocenska situdciu v Eurépe, ale tiez do-
sledky ndrodnooslobodzovacieho hnutia utla¢canych narodov v Uhorskom
kralovstve. Najvyssia pozornost bola venovana tymto zasadnym otazkam
- $tatnym hraniciam a narodnostnym mensinam.

1 Budapest taktizovala

S porazenym Nemeckom a Rakuskom boli uzavreté mierové zmluvy
uz v roku 1919. S novo vzniknutym Madarskom v$ak nastali problémy,
stuvisiace s jeho celkovou politickou destabilizaciou. Budapest navyse tato
destabilizaciu vyvéazala do susednych krajin, snivajtc svoj sen o zachovani
Uhorska. Preto zac¢iatkom roka 1919, ked sa zac¢ala v Parizi mierova konfe-
rencia, Madarsko nebolo pritomné, avsak o otdzkach krajiny sa meritérne
rokovalo. Budapest sa vobec nendhlila so svojou tcastou na konferencii
v nadeji, ze ¢as pracuje v jej prospech. Madarské elity sa domnievali, Ze vel-
moci sa postupne unavia a vznikni medzi nimi nezhody, z ¢oho by madar-
ska politika mohla profitovat. Na rozdiel od Rakuska, ktoré islo na miero-
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vu konferenciu zmierené s rozpadom monarchie ako nezvratnym faktom
a s koncepciou zachrany etnického tizemia, Madarsko vsetkymi prostried-
kami branilo integritu uhorského $tatu, ¢o sa rovnalo obhajobe madarskej
hegemonie nad nemadarskymi narodmi.

V ,teréne” to vyzeralo tiez tak, Ze zatial ¢o ceska politicka reprezen-
tacia prevzala $tatnu spravu nad uzemim a obyvatelstvom nového $tatu
od Viedne civilizovanym sposobom, o Slovensko prebiehal nelttostny
boj. V dosledku agresivneho spravania madarského §tatu na nasom tzemi
tiekla krv! Budapest pokladala nové teritorialne rozdelenie az do podpi-
sania mierovej zmluvy len za provizérium a chcela najma zabranit, aby
sa Slovensko od¢lenilo z Uhorska. (Terminologicka poznamka: do vzniku
CSR v oktobri 1918 hovorime o Uhorsku, potom uz o Madarsku.) Poku-
$ala sa o to rokovanim s vitaznymi velmocami a so slovenskou politickou
reprezentaciou, ktorej pontkala autonémiu. Ked to nepomohlo - Slovaci
uz mali dost skisenosti s madarskymi sflubmi - Madarsko sa snazilo Slo-
vensko vojensky ovladnut. Napokon, ked padli vsetky pokusy o obnovenie
nadvlady nad Slovenskom, Madarsko vyslalo na opakovanu vyzvu zaciat-
kom roka 1920 na konferenciu svoju oficidlnu delegaciu.'

Medzinarodna verejnost ostro odstidila madarizaciu

Na jej ¢ele nestal nik iny ako nesldavne znamy grof Albert Apponyi. Vo
funkcii ministra $kolstva bol horlivym iniciatorom tzv. madariza¢nych za-
konov. Pre nemadarské narody v Uhorsku, ale aj pre $irokt medzinarod-
nu verejnost, bol tento politik stelesnenim krutého narodnostného atlaku
predchadzajiceho rezimu, nie nadarmo nazyvaného ako zaldr narodov.
Velmi tc¢inne na tuto politiku poukazoval popredny dobovy eurdpsky in-
telektual, nositel Nobelovej ceny B. Bjornson. Ostrost jeho kritiky narastla
najmi po tragédii v Cernovej, kedy sa odhalila prava tvar madarskej $tat-
nej moci pri zaobchadzani s ,podradnymi uhorskymi obéanmi nemadar-
ského povodu®. Azda najvyznamnejsia postava v dejinach nérskeho na-
roda oznacila madarizaciu za najvacsi priemysel v Uhorskom kralovstve,
pranierujic osobne ministra Apponyiho ako autora prislusnych zakonov.
K tomu istému zaveru prisiel aj prezident Kralovskej historickej spoloc-
nosti Velkej Britanie R. Seton-Watson, ktory osobne a podrobne zmapoval
nelatostny osud nemadarskych narodov v monarchii.? Surové odnarodno-
vanie nemadarského obyvatelstva v Uhorsku, ovlidanom madarskymi eli-
tami, priviedlo tam Zijuce ndrody v zaujme zachrany ich narodného bytia
k rozhodnutiu opustit vladnuci madarsky etnocentrizmus.

I HRONSKY, Marian. Boj o Slovensko a Trianon. Bratislava: Ndrodné literdrne cen-
trum, 1998. ISBN 80-88878-14-4.

2 SETON-WATSON, Robert. Narodnostna otdzka v Uhorsku. SKSI SLOVAKIA PLUS,
Bratislava, 1994, ISBN 80-88750-07-5
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To, ze sdm zivot zvykne byt tym najlep$im rezisérom, dokazuju dve
prihody, ktorych hlavnymi postavami boli spomenuti Osusky a Apponyi.
V roku 1905, pocas in$pekcie bratislavského lycea, bol gréfovi Apponyi-
mu predstaveny premiant §koly Osusky. Pan grof povedal studentovi, po-
chadzajiucemu z Brezovej pod Bradlom, Ze napriek svojmu povodu musi
byt dobrym Madarom, na ¢o ten nereagoval. Apponyi si vysvetlil ml¢anie
ziaka ako urazku a osobne sa zasluzil o to, aby Osuského vylucili zo viet-
kych $kol v Uhorsku. A tak musel Sestnastrocny mladik odist za sestrou
do Ameriky. Presne o patnast rokov neskdr sa obaja protagonisti stretli na
mierovej konferencii v Parizi. Tu uz véak Osusky nemlcal. A naopak, elitny
madarsky politik bol ,uml¢any“ medzinarodnym spoloc¢enstvom.

Postava Apponyiho je spojena so Slovenskom este v jednom pribehu,
ktory ma silnti nad¢asovu vypoved. Ked zavladol v Budapesti bolsevicky
teror Bélu Kuna s jasnym cielom pokusit sa o obnovenie madarskej hege-
monie v Karpatskej kotline, aristokrat Apponyi musel ujst z krajiny z obav
o svoj vlastny zivot. Uchylil sa na izemi novo vzniknutého Cesko-Sloven-
ska v rodinnom sidle v Malinove. Urady mladého §tdtu mu k tomu dali
sthlas s podmienkou, ze grof sa nebude viac angazovat proti slovenskym
zaujmom. Po pade Kunovho rezimu, sa v Budapesti opét vratili k moci
»staré sily®, ktoré poverili prave Apponyiho obhajobou madarskych pozicii
na medzindrodnej scéne. Po odchode zo ,svojho exilu® na naSom uzemi
pan grof velmi rychle zabudol na velkorysost Slovenska. Preto bol logicky
vyhlaseny cesko-slovenskymi Gradmi za personu non grata, inymi slova-
mi, nebol mu odporucany vstup na cesko-slovenské izemie. Pana grofa
to dost nasrdilo, lebo to zdrzalo pripravu jeho ,garderéby“ na mierova
konferenciu v Parizi. A propos - velkorysost, podant ruku a ustupcivost zo
slovenskej strany voci Budapesti madarské elity vzdy vnimali a vnimaju aj
dnes ako slabost, ktoru treba vyuzit.

Grof Apponyi vystupoval na konferencii kultivovane, ako sa na $lach-
tica patri. Obsahom jeho prejavu vSak boli staré frazy o obnoveni integrity
svatostefanskej koruny, ktora uz od oktdbra 1918 neexistovala. Bolo pri-
znacné, ze Apponyi vo svojom prejave ani slovom nespomenul Slovakov,
ktori este kratko predtym zdielali monarchiu s madarskym narodom. Pa-
radoxne, hovoril o uz neexistujucej monarchii, ale o slovenskom narode,
ktory sa slobodne rozhodol ukoncit spoluzitie s Madarmi a zil uz v spo-
lo¢nom $tate s ceskym narodom, sa ani nezmienil. Ako keby sa v Buda-
pesti, na rozdiel od zvySku Eurdpy a sveta, zastavil ¢as. Najvys$sia rada
- hlavny organ mierovej konferencie — nebola ochotna pustat sa do debat
s madarskou delegaciou, kedZe rychle odhalila jej taktiku natahovat cas.
Preto sa Madari rozhodli ,zaplavit“ konferenciu tisickami stran réznych
dokumentov - nét, vyhlaseni, map a v§akovakych priloh.
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Madarska argumentdcia smerovala na $tyri aspekty - dokazovanie
historickej, hospodérskej, geografickej a kulturnej jednoty Uhorska. Ces-
ko-slovenska delegacia vsak tieto argumenty lahko vyvratila, kedZe boli
malo presvedcivé. Historickd jednota uhorského statu bola neobhdjitelna,
nakolko tento $tatny utvar sa v priebehu tisic rokov dramaticky menil.
O hospodarskej jednote a vzdjomnej vyvazenosti sa tazko dalo hovorit
v pripade §$tatu, z ktorého sa len zo Slovenska muselo pred vojnou vysta-
hovat za pracou do zamoria 700 000 obyvatelov. Kultirna neohrabanost
paradoxne velmi kultivovaného prejavu grofa Apponyiho dosiahla vrchol
pri jeho tvrdeniach, ze rozpadom Uhorského kralovstva sa ¢ast Madarov
dostane pod nadvladu ,,podradnej rasy“! Ani uhladenost jeho rétoriky ne-
mohla zamaskovat nazory, patriace do iného historického obdobia. Svo-
jim slovnikom mozno predbehol politikov, pouzivajiucich medzivojnova
nacistickd terminolégiu. Madarska delegicia obvinila velmoci z toho, ze
sthlasili s dezintegraciou Uhorska a s odtrhnutim pocetného madarského
etnika.

Priblizne rovnaké pocty mensin zostali na oboch stranach hranic

Tejto otazke venovala konferencia osobitnt pozornost. Kedze etnicka
hranica medzi Slovenskom a Madarskom sa prakticky nedala presne vy-
medzit, prijal sa princip vzédjomnej vyvazenosti poctov mensin v obidvoch
statoch. Ich prava sa mali medzindrodne garantovat v ramci mierovych
zmlav a Spolo¢nosti narodov. Dalsi vyvoj az do dnesnych dni vsak, Zial,
ukézal, Ze boli re§pektované len préva madarskej mensiny na izemi Cesko
- Slovenska, resp. Slovenska. Takmer pol miliéna Slovakov, ktori zostali
zit za Dunajom na tuzemi nového Madarska, ¢akal kruty osud postupného
a cielavedomého odnarodnenia a asimilacie. Ak by pred sto rokmi nevzni-
kol spolo¢ny $tét Slovakov a Cechov - vieme si velmi redlne predstavit, akd
buducnost bola pripravovana pre slovensky narod v Uhorsku.

Madarsko pozadovalo aj plebiscit, nie vak v zaujme udrzania madar-
ského etnika, ale kvoli zachovaniu integrity uhorského $tatu. Pre sprava-
nie Madarska bolo priznacné, ze ako porazeny stat si narokovalo pravo na
sebaurcenie a na demokratické a humdanne principy. Inym narodom vsak
tie isté prava upieralo. Najvyssia rada madarské poziadavky odmietla ako
bezpredmetné, kedze by sa iba potvrdil uz existujuci stav. Narody, ktoré
opustili Uhorské kralovstvo, sa k tomuto kroku rozhodli dobrovolne a na
principe prava na sebaurcenie.

Trianon bol prirodzenym zavi$enim madarskej politiky v Uhorsku,
¢o dokazuju aj slova britského ministra zahrani¢nych veci lorda Curzona:
»~Habsburskd monarchia - a najmd jej uhorskad cast - bola umelym systé-
mom, potdcajiicim sa este pred rokom 1914. Vojna, ktorej Budapest vydatne
pomohla, mu dala len ranu z milosti®. Tolko z jeho prejavu v britskom par-
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lamente, kde obhajoval rozpad historického Uhorska ako legitimny proces
s ohladom na sposob, akym sa madarski vladcovia spravali k nemadar-
skym narodom. Taktiez s prihliadnutim na aktivnu tlohu, ktort zohrala
Budapest pri rozputani prvej svetovej vojny. Viaceri pamitnici si v tomto
kontexte spomenuli, Ze grof Apponyi privital vypuknutie vojny zvolanim:
,Konecne!

Zavery mierovej konferencie sa v Budapesti pocitovali ako Sok, na
ktory Madarsko nebolo pripravené. Vladna politicka garnitira, priamo
spojena s dualistickou politikou Uhorského kralovstva a zodpovedna za
neuspech Madarska na konferencii, zvalovala vinu na neschopnost demo-
kratickej vlady M. Kdrolyiho a na komunisticky rezim B. Kuna. V zahra-
ni¢i boli ,hlavnymi vinnikmi®“ vitazné velmoci, najmé Francuzsko a jeho
spojenci. Umelo vyvolana trauma presiakla celou madarskou spolo¢nos-
tou a bola prezentovand ako velka krivda na madarskom ndrode, ktora
musi byt od¢inena. Bola vytvorena fikcia, ze Madarsko prislo o velku ¢ast
uzemia a obyvatelstva. O fikcii hovorime preto, lebo po rozpade habsbur-
skej monarchie vznikli na izemi Uhorského kralovstva nové $taty vratane
Madarska. Preto logicky Madarsko nemohlo ni¢ stratit a ani nestratilo.
Naopak, Madari ziskali svoj narodny $tat a sicasne sa zbavili zavislosti na
Viedni, voci ktorej sa dlhodobo vymedzovali.

Budapest nechcela akceptovat, ze Trianon bol priamym dosledkom
bezohladnej madarskej narodnostnej politiky v Uhorskom kralovstve
v druhej polovici 19. storocia. Politiky, ktora, po slobodnom rozhodnuti
nou dovtedy ovladanych nemadarskych narodov vyustila do zdniku mno-
honarodnostného $tatu. Madarsko to vnimalo ako trest za prehrand vojnu
a diktat velmoci. Treba zdoraznit, Ze zo strany Madarska a Madarov neslo
len o odmietnutie novourcenej hranice so Slovenskom (Cesko - Slovensko),
ale o odmietnutie akceptacie zaniku Uhorska ako takého.

Revizia Trianonskej mierovej zmluvy sa stala hlavnou liniou zahra-
ni¢nej politiky Madarska voci svojim susedom v medzivojnovom obdobi.
Tato politika priviedla krajinu k spojenectvu s hitlerovskym Nemeckom
a Mussoliniho Talianskom, ¢o v kone¢nom doésledku ovplyvnilo madar-
sku politiku pri vstupe do druhej svetovej vojny. Budapest vzhladom na
situaciu v Eurodpe, svoju mocensku slabost a izolaciu nemohla otvorene
pozadovat reviziu mierovej zmluvy. Preto revizionistick kampan doma
aj v zahranici vlada prenechala pocetnym revizionistickym a iredentistic-
kym organizaciam. Z taktickych dévodov nehovorila o ,obnoveni velkého
Madarska® ale iba o revizii na etnickom principe, ktora v§ak mala byt len
prvou etapou. Po nej mala nasledovat velka (integralna) revizia — obnove-
nie predvojnovych hranic.
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Revizionizmus v politike Madarska a opédtovné potvrdenie Triano-
nu. Alebo o madarskej hyene nemeckého leva

Na rozdiel od Rakuska, ktoré sa vzdalo revizionistickych tzemnych
narokov a nebudovalo iredentu, Madarsko v susednych §tatoch z madar-
skych mensinovych stran vytvorilo silné iredentistické hnutie - svoju pia-
tu kolénu. U nds bol jej nekorunovanym vodcom poslanec Slovenského
snemu za madarskia mensinu Jdnos Esterhdzy. Pripomenme si, Ze J. Ester-
hézy bol slovenskym narodnym stidom v roku 1947 pravoplatne odstideny
za vlastizradu a kolaboraciu s faSizmom na trest smrti.?

V tejto stvislosti treba uviest, Ze po ukonceni studenej vojny prebie-
ha ststredeny boj Budapesti v spolupraci s politikmi madarskej mensiny
o rehabilitaciu, ba dokonca blahorecenie uvedeného politika. Madarské
revizionistické kruhy si pre tento ucel nasli spojencov postupne na strane
Vatikanu, ale tiez ceskej, polskej, ba dokonca aj ruskej strane. Hladanie
,spojencov* stviselo s tym, Ze J. Esterhdzy zomrel na tzemi dne$nej CR
a po matke mal polskych predkov. Po druhej svetovej vojne bol, podobne
ako tisice inych ceskoslovenskych obcanov, odvleceny sovietskou NKVD
(pozn. tamoj$ia dobovd tajna sluzba) a po mnohych rokoch ho ruska stra-
na z tohto aspektu rehabilitovala. Pripadnym dosiahnutim svojho ciela si
Budapest vytvori priestor pre mozné prehodnotenie historického vyvoja,
ktory viedol k druhej svetovej vojne. Z doterajsich postupov slovenskej
strany nie je zrejmé, ¢i si prislu$né miesta v SR dostatocne uvedomuju za-
vaznost takychto dosledkov. V roku 2011 doslo k $kandalnemu odhaleniu
busty tomuto mimoriadne kontroverznému politikovi v Kosiciach, kedy
dolezita tlohu zohral madarsky generdlny konzuldt v tomto meste. Nebola
to rozhodne nédhoda. J. Esterhdzy slavnostne vital v KoSiciach regenta M.
Horthyho v ¢ele madarskej okupacnej armady po smutnych udalostiach,
nasledujucich po tzv. viedenskej arbitrazi. Pri odhaleni busty sa takto po
viac ako polstoroci, na pdde vychodného Slovenska, stretli uvedeni dva-
ja protagonisti najtemnejsej stranky slovenskych dejin: zastipeni svoji-
mi miestnymi priaznivcami z revizionistickej casti madarskej mensiny
na jednej strane a madarskym $tatom (jeho generalnym konzuldtom) na
druhej strane.

Zaujimavy osud postretol tiez iného dobového mensinového politika
Andora Jarossa, ktory bol najbliz§im spolupracovnikom J. Esterhdzyho.
Po zjednoteni mensinovych madarskych stran v Ceskoslovensku, krat-
ko pred druhou svetovou vojnou na podnet madarskej vlady (podobnost
s dneskom dost zaujimava) sa stal jeho stranickym $éfom. V suvislosti s
okupéciou juzného Slovenska Horthyho vojskami a rezimom, zrejme

3 DEAK, Ladislav. Politicky profil Jdnosa Esterhdzyho. Bratislava: Kubko-Goral, 1996.
ISBN 80-967427-6-0.
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v ramci ,,delby uloh®, odisiel Jaross do Budapesti. Stal sa ¢lenom Imrédyho
vlady ako minister pre novoziskané izemia. Koncom vojny bol A. Jaross
poprednym predstavitelom smutne zndmej strany Sipovych krizov, kto-
ra napachala vela zlo¢inov. Najvyssou koncentraciou tohto zla bolo kruté
zuctovanie s desiatkami tisic madarskych zidov - ich hromadné bestialne
povrazdenie v mrazivej Budapesti. Po vojne bol Jaross madarskymi sadmi
odstdeny a popraveny. Dopadol teda omnoho horsie ako jeho iredendistic-
ky kolega J. Esterhdzy, ktorému bol v Cesko-Slovensku trest smrti zrugeny
a nahradenim odnatim slobody.

Cielom medzivojnovej madarskej politiky sa stali naroky na teritérium
obyvané madarskou mensinou a neskor cestou plebiscitu ziskat izemia za-
niknutého uhorského $tatu. ,Madarsky tdt pri svojich dnesnych geografic-
kych hraniciach nevyhnutne zanikne, ak sa mu nepodari rozsirit nadvladu
nad byvalymi tizemiami, bez ktorych je zachovanie jeho samostatnej exis-
tencie nemyslitelné“ — tvrdil v roku 1933 architekt politiky medzivojnového
Madarska I. Bethlen, ktorého velkym obdivovatelom a pokracovatelom je
suc¢asny madarsky predseda vlady.*

V roku 1930 Zilo na Slovensku 571 988 prislu§nikov madarskej men-
$§iny. V cesko-slovenskom parlamente mali Madari po roku 1935 devit
poslancov (pripomenme si, ze dva miliény Slovdkov malo v roku 1918
v budapestianskom parlamente len dvoch poslancov). Cesko-slovensky
$tat udrziaval Madarom rozsiahlu siet niekolko desiatok strednych, odbor-
nych, mestianskych a Iudovych $kol, ktoré navstevovalo takmer sto tisic
$tudentov. Madari mali svoje politické, kultirne a hospodarske ¢asopisy,
denniky, tyzdenniky, mesa¢niky, svoje nakladatelstva, spolky, druzstva,
podniky - o ¢om sa Slovikom v Uhorsku, ktorych bolo $tyri razy tolko
ako Madarov na Slovensku ani len nesnivalo. A predsa velka ¢ast Mada-
rov nemala k Cesko-Slovensku kladny pomer, stavala sa k nemu opozi¢ne
a nelojalne. Madarsky revizionizmus nasiel v mensine svoju piatu kolénu.
Jeho ciefom bolo rozbitie Cesko-Slovenska, nie uspokojenie mensin v ram-
ci republiky.®

Madarsko neustdlym stupniovanim mensinovych poziadaviek (nepri-
pomina ndm to nie¢o?) sustredilo svoju agresiu najprv proti Cesko - Slo-
vensku a neskor proti Rumunsku a Juhoslavii. Po boku Nemecka sa po-
dielalo na spochybnovani mierovych zmlav a na likvidovani povojnové-
ho usporiadania v strednej Eurépe. V kontexte mnichovskej konferencie,
ktorou sa za&al proces likvidacie ndgho spolo¢ného $titu s Cechmi - roz-
hodnutim fasistickych velmoci Nemecka a Talianska z 2. novembra 1938

*  Pozri vyhlasenie Viktora Orbana zo dna 21. juna 2017 pri kolaudacii obnovenej Kle-
bersbergovej kurie v budapestianskom Pesthidegkute. http//

> LETTRICH, Jozef. Dejiny novodobého Slovenska. Bratislava: Archa,1993. ISBN 80-
7115-045-2.
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pripadla Madarsku cast ¢esko-slovenského teritéria. Prva Viedenska ar-
bitraz sa v Budapesti interpretovala ako akt napravy trianonskej ,,nespra-
vodlivosti“. V pozicii verného podporovatela a spojenca Berlina dosiahlo
Madarsko uzemné zisky aj na ukor Rumunska a Juhoslavie. Zatial ¢o voci
Rumunsku bol pouzity, uz raz odskdsany scenar s arbitrazou, Juhoslaviu
napadlo horthyovské Madarsko vojensky, a to len tri mesiace po uzavreti
dohody o ,trvalom priatelstve“ s Belehradom!

Ako vidime, definicie trvalého priatelstva mozu byt velmi rozne. Su-
sedia Budapesti sa v8ak opdt raz presvedcili, Ze hlavnou povahovou ¢rtou
spravania sa tamojsich elit voci okoliu je vierolomnost. Britsky velvyslanec
sir O’Malley v osobnom rozhovore s M. Horthym mimoriadne ostro odsu-
dil takéto spravanie slovami o ,madarskej hyene nemeckého leva“ Dodal,
ze ,Madarsko nemdze po takomto ¢ine oc¢akavat od vitaznych mocnosti
ziadny pardon, sympatie alebo milost. V tomto kontexte sa vsak udia-
la aj ind vynimoc¢na udalost. Madarsky predseda vlady P. Teleki spachal
samovrazdu, zanechajuc list na rozlu¢ku M. Horthymu so slovami, Ze ,z
Madarov sa stali supy a ten najhanebnejsi narod®. Udalost mozno pova-
zovat za vynimoc¢nu preto, Ze azda jediny raz v novodobej historii - sice
velmi tragickym sposobom - prejavil popredny madarsky politik Ititost za
nepriatelsky ¢in Madarov vo¢i susednému narodu.’

Madarsko sa na opdtovne dobyjanom Slovensku neuspokojilo so zis-
kami z Viedenskej arbitraze. Dokazuje to skuto¢nost, Ze v marci 1939, este
pred zaciatkom druhej svetovej vojny, obsadilo svojou armadou tiez celé
uzemie Podkarpatskej Rusi a nasledne aj vychodné okresy Slovenska. Je
malo znamym faktom, Ze v rokoch 1944 - 1945 posobili madarské jednot-
ky, povedIa nemeckych, ako okupacéné armady na Gizemi Slovenska. Druha
svetova vojna sa vSak nevyvijala tak, aby mohla naplnit dalsie ambicie Ma-
darska. Preto koncom vojny Budapest hodlala presttpit do protinemec-
kého tabora s podmienkou, ze jej bude ponechané uzemie, ktoré ziska-
la agresiou a s podporou nacistického Nemecka. Opit to bolo priznaény
dokaz arogantného spravanie sa Madarska. Nuz, predstavme si, Ze by sa
usvedceny zlodej na sude a v pritomnosti svojich obeti dozadoval toho, ze
si svoj lup ponechal!?

Spojenci napokon madarské kalkulacie odmietli a v primeri z janua-
ra 1945 musela Budapest prijat ,,druhy Trianon® A vratit susedom vietky
teritoria, ktoré protipravne obsadila s podporou Hitlera. Mierova zmluva
uzavreta s Madarskom na konferencii v Parizi 10. februdra 1947 okrem
malych zmien v prospech CSR potvrdila hranice vyty¢ené v Trianone. Ma-

6 DEAK, Ladislav. Viedenska arbitrdz. Bratislava: Slovakia Plus, 1993. ISBN 80-88750-
00-8.

7 LENDVAJ, Paul. Madari - vitazstva a prehry. Kalligram, Bratislava, 2011, ISBN 978-
80-8101-464-2
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darsko sa navyse muselo zaviazat, Ze na svojom tizemi nebude tolerovat re-
vizionistické organizacie ani revizionistickd propagandu. Prejav vediceho
¢esko-slovenskej delegacie V. Clementisa na konferencii pri zdovodiovani
potreby zakazu revizionizmu by mal byt povinnym ¢itanim pre kazdého,
kto chce preniknut do zakutia slovensko-madarskych vztahov.®

RieSenie mensinovej otazky po druhej svetovej vojne v strednej Eu-
répe

Po druhej svetovej vojne sa riesila aj mimoriadne citliva mensinova
otazka. Ceskoslovenskd delegécia na zéklade tragickej skusenosti, ked otaz-
ka nemeckej a madarskej mensiny bola zneuzita ako zamienka k izemnej
agresii voci $tatu s cielom jeho dezintegracie, pozadovala zasadné vyrie-
$enie tohto problému. Problém nemeckej mensiny sa Prahe podarilo raz
a navzdy vyriesit. Takmer trojmilionova mensina bola z ¢eského tizemia
so suhlasom velmoci odsunuta sposobom, ktory by sotva zniesol dnesné
kritéria ludskych prav a humannosti. V. dobovom kontexte to v§ak zrejme
bolo vitaznymi mocnostami povazované za legitimne.

Konferencia na druhej strane neodsthlasila ¢esko-slovensku pozia-
davku na transfer madarskej mensiny. S ohladom na zna¢nu pritomnost
slovenskej mensiny na tzemi Madarska uprednostnila vzajomnd vyme-
nu obyvatelstva. Podla udajov presidlovacej komisie, pdsobiacej na tzemi
Madarska, i$lo 0 473 556 0sd6b hovoriacich po slovensky a povazujtcich sa
za slovenskd mensinu. V roku 1941 pritom madarské $tatistiky uvadzali
len 16 689 0sob hlasiacich sa k slovenskej narodnosti! Do Madarska bolo
vtedy presidlenych 89 660 0s6b patriacich k mensine a do Cesko-Sloven-
ska 71 787 osob hlasiacich sa k slovenskej komunite.” Iny pristup, najma
zapadnych velmoci, k rieseniu madarskej mensiny mohol byt sposobeny
spominanymi tragickymi okolnostami transferu Nemcov a tiez tym, Ze uz
v tej dobe sa ¢rtala nova politicka mapa Eurdpy. Povojnova spolupraca vel-
moci sa evidentne koncila a v nagom regiéne sa presadili zaujmy Moskvy.

Madarska strana vsetkymi prostriedkami stazovala pripravu dohody
o vymene obyvatelstva medzi Cesko-Slovenskom a Madarskom, ako aj jej
samotnu realizaciu. Robila to s velmi jasnym cielom. Strategicky zamer
Budapesti spocival v ponechani ¢o najvic¢sieho poctu madarského etnika
na slovenskom tzemi pre prihodnu situaciu v budtcnosti...

8 KRNO, Dalibor. Pariz 1946: Pripravoval sa mier s Madarskom, Bratislava, 1947, Pove-
renictvo informécii.

®  PURGAT, Juraj. Vymena obyvatelstva medzi Ceskoslovenskom a Madarskom v ro-
koch 1946 - 1949 ako stcast povojnovej obnovy demokratickej ceskoslovenskej stat-
nosti (od Kosic po Strbské Pleso. Bratislava: Ustav politickych vied SAV, Veda, vyda-
vatelstvo Slovenskej akadémie vied, 2017. ISBN 978-80-224-1604-7.
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V case sovietskej mocenskej nadvlady a komunistického rezimu sa
v Madarsku zuzil priestor na hldsanie nacionalistickych tvrdeni o Triano-
ne a o otazke ,,nespravodlivosti“ hranic. Do popredia sa dostali spolo¢né
zaujmy tzv. proletarskeho internacionalizmu a stanoviska socialistického
bloku ako celku. Najsmutnejsou kapitolou tohto obdobia bola ochotnd
spolupraca madarskej strany pri potlaceni reformnych procesov v Cesko-
-Slovensku. Vysledkom bola aktivna ucast madarskej armady na invazii
vojsk Varsavskej zmluvy na Gizemie juzného Slovenska v auguste 1968.

Velmi smutne pokracoval vyvoj situdcie slovenskej mensiny v Madar-
sku. Likvidacia narodnostného $kolstva, vratane $kol slovenskej mensiny
v Madarsku po roku 1960, mala uc¢inne zabranit prichodu dal$ej generacie
slovensky hovoriacich krajanov. Z pohladu Budapesti mala tiez strategicky
predist tomu, aby v budicich pripadnych rokovaniach v tejto citlivej agen-
de vobec uvazovalo o pouziti principu reciprocity. Cesko-slovenské arady
v duchu vy$sie spominanych proletdrskych zaujmov — mlcali.

Najvicsou obetou Trianonu je slovenska mensina v Madarsku

Obcas poctivame argumenty z druhej strany Dunaja, Ze madarska
mensina potrebuje mimoriadnu ochranu, lebo jej hrozi asimilacia, inymi
slovami splynutie s vi¢sinovym obyvatelstvom. Nuz, ni¢ nemoze byt dalej
od pravdy. Stav madarskej mensiny na Slovensku dlhodobo vykazuje sta-
bilné pocty. V roku 1930 - 571 tisic, v roku 1980 - 559 tisic, v roku 2016
— 455 tisic.

Pochopitelne, existuju faktory, ktoré mali a majt vplyv. Po druhej sve-
tovej vojne to bola vy$sie spominand vymena obyvatelstva medzi Cesko-
-Slovenskom a Madarskom. Ak pojdeme este dalej do histérie, stcastou
medzivojnového Cesko-Slovenska bola aj Zakarpatskd Ukrajina, na tze-
mi ktorej zilo takmer 150 tisic etnickych Madarov. Toto tzemie sa stalo
po druhej svetovej vojne spolu s jeho obyvatelstvom stcastou Sovietskeho
zvdzu (pozn. madarskd propaganda na tento fakt cielene zabuda).

V nedavnom obdobi sa stala takymto faktorom tiez skutocnost, ze
slovenskym Rémom bolo umoznené hlasit sa k svojmu etniku. Pokial sa,
v roku 1991 nehlasil nikto k rémskej mensine, v roku 2016 bolo takych-
to 0sdb 110 tisic. Za rovnaké obdobie ubudlo $tatisticky priblizne 60 tisic
Madarov. KedZze Romovia ziji v hojnom pocte na ndrodnostne zmieSanom
uzemi - moze to byt ¢iastocné vysvetlenie tohto javu. Vysvetluje to aj nahly
a silny politicky zdujem elit madarskej mensiny o osud Rémov. Prvykrat
(akd to nahoda) od roku 2016 nebol splnomocnencom vlady SR pre Ro-
mov kvalifikovany prislusnik tohto etnika, ale vysoky funkciondr madar-
skej strany. Na cielenom pristupe mensinovej strany k vysokym $tatnym
funkcidm je pekne vidiet ich snahu mat pod kontrolou ¢o najviac (ak nie
vietko) otazok, spojenych s ndrodnostnymi mensinami. Posobi teda velmi
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usmevne neustaly narativ politickych Madarov o utla¢anej, diskriminova-
nej a inak znevyhodnenej madarskej mensine na Slovensku.

Aj vstup SR do Eurépskej inie mal isté demografické nasledky. Sloven-
ski obcania vratane madarskej mensiny primerane vyuzili otvorenie pra-
covnych trhov v zahrani¢i. Inymi slovami, ubudlo z celkového obyvatel-
stva SR bez ohladu na etnicky p6évod. Dlhodobym javom je nizsia natalita
madarskej mensiny v porovnani s ostatnou populdciou Slovenska. Odlisny
je tiez demograficky vyvoj v oboch susednych $tatoch. Pre porovnanie:
za rovnaké obdobie (roky 1980-2011) klesol pocet obyvatelov Madarska
takmer o 800 tisic a pocet obyvatelov SR stipol o viac ako 400 tisic. Tu
moze byt sucasne skryty dolezity motiv Budapesti o potrebe , integrovat®
madarské etnikum v regiéne do jedného politického ndroda a prostred-
nictvom madarskych mensin asimilovat va¢sinovi populaciu v susednych
$tatoch.

Ak uvazujeme v ,etnickej rovine® t. j. podla optiky Budapesti, komu
»ublizil Trianon®, niet pochyb o tom, Ze jeho najva¢Sou zdokumentova-
nou obetou je slovenska mensina v Madarsku, zdecimovand v dosledku
tamojsej politiky. Ak 4. jina 2020 zvonili v nagom okoli ,,madarské“ zvony
- mohol to byt tiez prejav Ititosti nad osudom mensin na izemi Madarska.
Z takmer polmiliénovej slovenskej komunity zostalo len torzo. Vobec sa
nehovori o tom, Ze zatial ¢o pocet mensinovych Madarov na uzemi Cesko
- Slovenska predstavoval priblizne Sest percent vo vztahu k svojmu mater-
skému ndrodu v novo vzniknutom Madarsku, slovenskd mensina, ktora
sa ocitla za Dunajom, tvorila takmer §tvrtinu slovenského naroda! Pomer
poctu, u nas zZijucej madarskej mensiny, k populacii v Madarsku sa za os-
tatnych sto rokov — vdaka vzornej starostlivosti (Cesko-) Slovenska — dra-
maticky nezmenil. Na rozdiel od slovenskej mensiny v Madarsku!

2 Fiktivnu ,traumu“ Trianonu nestravila Budapest dodnes

Obrat v pohlade nasho juzného suseda na Trianon sa zacal v osem-
desiatych rokoch minulého storocia. Suvisel, paradoxne, s politickym
uvolniovanim na starom kontinente a padom komunistického rezimu.
Nové demokratické pomery v strednej Eurépe po ukonceni studenej vojny
vytvorili madarskym politickym elitdim vhodné podmienky na $tandard-
né vztahy so susedmi. Vladcovia v Budapesti to vSak nevyuzili. Naopak,
vo svojom politickom mysleni sa vratili na zaciatok dvadsiateho storocia.
Madarsky parlament 4. juna 1990 prerusil rokovanie a mindtou ticha si
pripomenul Trianon ako den smutku. Otazka hranic so susedmi sa stala
verejne diskutovanou a ,otvorenou“ otazkou, madarski premiéri sa citili
predsedami vlad ,,15 miliénového naroda“ Bola nanovo publikovana revi-
zionisticka literatura z medzivojnového obdobia, masovo sa rozsirovali na
verejnosti mapy Uhorského kralovstva spred roka 1918.
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Priestor v médidch dostavali najroznejsi novodobi ,.experti“ propagu-
juci Uhorsko a rezim v nom pred prvou svetovou vojnou ako prosperujucu,
kvitnicu krajinu. Krajinu, v ktorej vladla sloboda a uhorsky liberalizmus
poskytujuci $iroké moznosti pre rozvoj podnikania, kultdry, umenia, vedy
a aj pre uplatiiovanie prav narodnostnych mensin. Ako huby po dazdi
vznikali rézne organizacie so silnou revizionistickou agendu - podporo-
vané alebo minimalne tolerované politickymi elitami. Velkolepy pohreb
regenta M. Horthyho v roku 1993 s ucastou madarskej vlady mohol byt
povazovany za rehabilitdciu vojnového vodcu Madarska. Vodcu, ktory vo-
jensky napadol takmer vietkych svojich susedov vratane Slovenska, ¢im
uskutoc¢noval revizionistickd politiku Budapesti. Takto sa duch revizio-
nizmu v prikrom rozpore so spominanym zavizkom Madarska z roku
1947 preniesol do sucasnosti a opdt sa stal hlavnou liniou politiky tohto
Statu v regione.

S ohladom na to, ze medzinarodné demokratické spolocenstvo nemalo
porozumenie pre uvahy Budapesti o tprave hranic s niektorymi susedmi,
madarskad strana sustredila vSetku svoju pozornost na vyuzitie, presnejsie
povedané zneuzitie mensinovej otazky pre svoje ciele v regione.

Tradi¢na vierolomnost Madarska voci jeho susedom sa prejavovala aj
vo vztahu k samostatnej Slovenskej republike. Na jednej strane Budapest
deklarovala Bratislave pomoc, av$ak si¢asne vSemoznymi prostriedkami
komplikovala etablovanie sa nového demokratického $tatu na medzina-
rodnej scéne.

Este koncom 20. storocia, pod vplyvom euroatlantickych partnerov
a nadchadzajucich integracnych procesov, Madarsko uzavrelo so Sloven-
skom a o rok neskor s Rumunskom zékladné politické zmluvy. Zmluva
o dobrom susedstve a priatelskej spolupraci medzi SR a MR bola podpi-
sand v Parizi dna 19. marca 1995. Je najdolezitejSou politickou dohodou
samostatného Slovenska s nadim juznym susedom. Svojim komplexnym
pristupom vytvorila priaznivé podmienky pre vsetky oblasti spoluprace.
Mimoriadne velkoryso riesi ochranu narodnostnych mensin a spolupracu
oboch krajin v tejto agende. Sucastou zmluvy su tiez relevantné medzi-
narodné dokumenty. Madarskej strane sa v$ak, napriek jej obrovskému
usiliu, nepodarilo presadit do zmluvy autonomisticku koncepciu riesenia
mensinovej otazky. Slovensko, podobne ako cela demokraticka Eurdpa,
odmietlo prijat tuto koncepciu ako stcast standardu ochrany narodnost-
nych mensin." Toto zrejme ovplyvnilo pristup Budapesti k tejto historickej
zmluve, vysoko ocenovanej aj medzinarodnym spolo¢enstvom.

»Macossky“ postoj madarskej strany k zmluvne dohodnutej spolupra-
ci, najma v mensinovej agende v stvislosti so stale vyraznejsim presahom

1 Pozri tiez Ramcovy dohovor Rady Eurdpy o ochrane narodnostnych mensin podpisa-
ny 1. februdra 1995, www.culture.gov.sk
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do nasej spolocnej histdrie a hlavne jej dezinterpretaciou - sa prejavil tak,
ze postupnymi jednostrannymi krokmi sa Budapest viac a viac odkldna
od skutoc¢nej susedskej spoluprace.

Madarska strana kompenzovala svoj neuspech pri obhajobe etnickej
autonomie - na pode Rady Eurdpy, v regione strednej Eur6py vo forméte
Stredoeuro6pskej iniciativy a tiez v dvojstrannych rokovaniach s klucovy-
mi susedmi vratane Slovenska - procesom ,integracie madarského naroda
v Karpatskej kotline®. Konkrétne, vytvaranim institucionalnych politic-
kych, pravnych a ekonomickych vazieb medzi Madarskom a madarskymi
mensinami - obéanmi inych §tatov - trvale zijicimi za hranicami. Ziaden
z jednotlivych krokov smerujuici k tomuto cielu - vznik Féra madarskych
poslancov v Karpatskej kotline, krajansky zakon, novelizovanou ustavou
prevzata zodpovednost za osud madarskej mensiny v zahranici, zakon
o $tatnom obcianstve, zakon o Trianone - sa v nasom regione a ani v de-
mokratickej Eurdpe nestretol s pochopenim.

Strategické uvazovanie slovenskych politickych elit sa uberalo uplne
odlisnym smerom. Ignorujuc skuto¢né postoje druhej strany, slovenski
politici uverili tomu, Ze uzavretie zmluvy s Madarskom v roku 1995, po-
stupnd demokratizdcia oboch krajin, ich integracia do euroatlantickych
struktur, ako aj neustale velkorysé tstupky madarskej mensine a odovzda-
nie mensinovej agendy jej politickej elite v kombinacii s ¢astou ucastou
mensinovej strany v slovenskej vlade — vyriesia ,madarsky problém a vzta-
hy s Budapestou®. Zda sa, Ze niektori tomu este stale veria. Odmietaju po-
chopit skuto¢nu politiku Madarska.

V kontexte dalsieho vyvoja sa preukazalo, ze klicovou strategickou
chybou bolo spominané odovzdanie mensinovej agendy - politickym
$trukturam samotnej mensiny! Strukturam, ktoré pri ,spravovani“ tejto
agendy nezohladiiuju celospolocenské zdujmy a $tdtne zaujmy SR. Dalsou
strategickou chybou je to, Ze slovenské vladne instittcie dlhodobo nepristu-
povali/nepristupuju k mensinovej otazke koncepéne a systémovo s prime-
ranou intitucionalnou podporou. Inymi slovami, nevytvorilo sa odborné
zazemie, ktoré by viedlo kvalifikovany dialég so $truktirami madarskej
mensiny na Slovensku, resp. obhajovalo pozicie SR vo vztahu k niektorym
krokom Budapesti. Tu treba zdoraznit, ze neraz islo o identické otazky,
pripadne spory - na ktoré mala politickd reprezentdcia madarskej mensiny
rovnaké stanoviska ako nas juzny sused. Absenciu slovenskej odbornej ex-
pertizy nemoéze v ziadnom pripade nahradit ob¢asnd spontanna diskusia
vo verejnom priestore, kde stanoviskd SR reprezentovali slovenski politici.
Nasledkom tychto zavaznych pochybeni st postupne prichadzajice ucty...

Je smutnym paradoxom, Ze prave v suvislosti s uzavretim zékladnej
zmluvy a dojednanim kltucovych eurépskych dokumentov, sa na sloven-
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skej strane kratko pred koncom 20. storocia jasne rysovali zarodky systé-
mového uchopenia tejto komplexnej a komplikovanej témy.

Vzajomné vztahy s plné asymetrii

Ni¢ nie je viac prizna¢né pre slovensko - madarské vztahy v obdobi po
studenej vojne ako konflikty rézneho druhu. Spolo¢né vodné dielo Gab-
¢ikovo - Nagymaros na Dunaji, branenie integracii novej SR do medzi-
narodného spolocenstva predkladanim roznych poziadaviek madarskou
stranou v mensinovej agende, spor o koncepciu rieSenia mensinovej otaz-
ky na medzinarodnych férach, ako aj v dvojstrannych vztahoch, slovensky
zakon o §tatnom jazyku a neskdr jeho novela, madarsky krajansky zakon,
registracia tokajského vina, snaha o rehabilitaciu J. Esterhdzyho, (ne)nav-
Steva prezidenta Sélyoma v Komarne na odhaleni uhorského, zdéraznu-
jem, nasho spolo¢ného panovnika a nie len madarského krala Stefana,
novy spdsob ,,poskytovania“ madarského statneho obcianstva...

Vsetky tieto spory maju tri spolo¢né menovatele. Iniciovala ich ma-
darska strana, ziadny z nich Budapes$t nevyhrala, avsak prehru nikdy ne-
akceptovala. Slovenska strana zasa hned na druhy den ,zabudla“ na svoj
uspech. Inymi slovami, Bratislava nevyhodnotila svoju sktsenost, ziskant
niekedy aj za dramatickych okolnosti. Pod zamienkou nevyhrocovania
vzajomnych vztahov bola a doteraz je ochotna zatvarat o¢i nad kontinu-
alnym usilim suseda o trvalé posuvanie latky, nad$tandardne rozsirujice;j
priestor pre pdsobenie prislusnikov madarskej mensiny na Slovensku v ne-
prospech Slovenska.

Slovensko-madarské vztahy st plné asymetrii, ¢o ich robi mimoriadne
zaujimavymi a dynamickymi. Zatial ¢o na slovenskej strane je Trianon
davno prachom zapadnutd dejinna epizdda, na strane madarskych elit
a spolo¢nosti ide stale o zamerne nestravend histdriu, ktora je primarnym
zdrojom vsetkych problémov Madarska so susedmi. A nielen to. Z tejto
nestravenej historie sa stala ziva politickd agenda dne$nych dni, ktora je
hnacim motorom tzv. ndrodnej politiky, rozumej revizionizmu Madarska.
Politiky, s ktorou majt jeho susedia ,bohaté skusenosti“. Politiky, ktora
resuscituje staré, histériou a medzinarodnym pravom uz uzavreté kapito-
ly. Pripadne generuje s nimi spojené nové kauzy, ¢im pridava viac a viac
papriky do nasich susedskych vztahov. Zial, tito paprika nie je sladka, ale
dost stiplava.

Slovensko, podobne ako iné susedné narody dnesného Madarska, kto-
ré zili spolu s Madarmi v Uhorskom kralovstve, ma s Budapestou v princi-
pe tri nazorové strety v diskusii o dejinach.

Ad a) dne$né Madarsko sa snazi ,,sprivatizovat si“ spolo¢nu histdriu
vtedajsej mnohonarodnej rise, ktora bola domovom pre viaceré narody
a logicky preto dobové dejiny boli vytvarané aj tymito narodmi. Dnes$ni
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vladcovia v Budapesti povazuju Madarsko za vylu¢ného ,,dedi¢a/majitela“
dejin Uhorska a toto sa pochopitelne premieta aj do ich politickych ,,ma-
nualov®.

Ad b) politické elity ,moderného“ Madarska sa historicky identifiko-
vali predovsetkym s obdobim medzi druhou polovicou 19. storoc¢ia mo-
narchie (dualizmus) a vypuknutim prvej svetovej vojny. Co pre Madarov
v Uhorsku mohlo predstavovat ,zlaty vek®, pre nemadarské narody bolo
a stdle je no¢nou morou.

Ad ¢) politické elity ,,moderného“ Madarska dodnes nepochopili, pres-
nejsie povedané, ani nechcu pochopit zasadnu vec. Trianon bol len a len
nasledkom politiky ich predkov, ktori nechceli hladat model mierového
spoluzitia s nemadarskymi ndrodmi. Rozhodne to nebol nejaky ,diktat*
velmoci. Je len samozrejmostou, Ze vtedajsie madarské vladnuce vrstvy
v Uhorsku mali velmi dobré politické, diplomatické aj osobné kontakty
s hlavnymi mestami Eurépy, ¢o urcite nebol pripad intelektudlnych elit
»ovladanych narodov®. Prezivsie zvysky tychto elit boli predsa tvrdo pre-
nasledované a potierané prave Madarmi! Budapest sticasne podcenila pro-
ces rastucej urovne sebauvedomenia potlacovanych narodov pocas prvej
svetovej vojny, ktory viedol tieto narody k presvedceniu, ze buduce spolu-
zitie s Madarmi pod ,,jednou strechou® prestava byt realnou alternativou.

Hra na rozli¢nych Sachovniciach

Podrobna analyza vyvoja za ostatnych sto rokov poukazuje na dve veci.
Vztahy s nasim juznym susedom a v ich ramci najmd mensinova otazka
boli, st a zostanu tzv. achillovou pétou slovenskej zahrani¢nej a do istej
miery aj vnutornej politiky. Tou druhou je skuto¢nost, ze Budapest vzdy
vyuzila, presnejsie povedané, zneuzila kazdy dramaticky pohyb na starom
kontinente k tomu, aby ohrozila samotnu integritu (¢esko -) slovenskej
$tatnosti. Je viac ako pravdepodobné, ze v su¢asnom kontexte — rozkoli-
sanej mocenskej architektury, vytvorenej v medzinarodnom priestore po
studenej vojne — tomu nebude inak. De facto sa to uz deje.

Kombinacia troch faktorov vyznamnym sposobom prispieva k (ne)
uspechu zahrani¢nej politiky $tatu. Ad 1) do akej miery jeho politické elity
spravne pochopia, na akej $achovnici hra ich krajina a primerane tomu
nastavia priority a vytvoria kapacity. Ad 2) v pripade $tatu nasich dimen-
zii tiez zalezi, ako efektivne dokdze vyuzit svoje tri najsilnejsie zbrane -
medzinarodné pravo, vlastnu historicki pamét a spojencov, preverenych
v tazkych ¢asoch. Pod spojencami pritom nemame na mysli medzinarod-
né institucie, ale redlnych ,hracov®, ktori maju dlhodoby zaujem v nasom
regione. Zaujem blizky nasim $tatnym zdujmom. Ad 3) ¢im je Stat mensi,
tym viac musi byt obratnejsia a predvidavejsia jeho diplomacia ako hlav-
ného nastroja zahrani¢nej politiky — medzi tymito parametrami plati aka-
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si priama umera. Nakumulovana dejinna skusenost potvrdzuje, Ze ak sa
mala krajina dopusti omylu, vzdy zan zaplati. Ak sa vSak ,potknu* velké
$taty, neraz vystavia Gcty aj tym mensim, ktori sa na ich chybach nepodie-
[ali.

Paradoxom tychto casov je skuto¢nost, ze napriek historicky najvyssej
prosperite v dejindch nasho kontinentu, vratane Slovenska, st mimoriadne
turbulentné. Jednou z pricin je zrejme to, Ze suma aktérov, ktori chcu a aj
ovplyviuju verejné dianie a pestrost zdujmov tychto hracov, je nepomerne
vacsia ako velkost priestoru a vole pre hladanie spolo¢ného menovatela na
zodpovedanie otazky ako dalej. Alternativou k pokojnému rie$eniu sporov
budu teda i nadalej konflikty ré6zneho druhu. Je smutné, Ze cena mieru
v oc¢iach nasej generdacie klesa imerne s klesajucim objemom kolektivnej
pamate na dni, ked sa mier odstahoval z nasich miest a domovov - neved-
no kam. Nepriamo sa potvrdzuje, ze niektoré skusenosti ludstva su, zial,
generacne neprenosné.

Vratme sa v$ak na tu ,$achovnicu®, ktord je na§mu bytiu najblizsia
a premietnime na nu vyvoj za ostatnych sto patdesiat rokov. Je to priestor,
ktory by sme realne mohli a aj mali ovplyviovat. Je v naSom zaujme tak
konat. ,,Zapas“ o pokojné spoluzitie medzi slovenskym a madarskym et-
nikom, prerastajuci ¢asom do vzdjomného vymedzovania sa, je mozné
datovat priblizne od vyrovnania medzi Budapestou a Viednou. Extrapo-
lujiic nakumulované skusenosti z doterajsieho vyvoja je v tomto kontexte
pravdepodobné, Ze v blizkej budtcnosti sa politickej alebo mozno akejsi
hybridnej konfrontacii s juznym susedom nevyhneme. Nie je podstatné,
ze to nebude - ako obvykle - nasa volba.

Kultirno-mentalna blizkost verzus politicka vzdialenost?

Slovenska a madarska spolo¢nost (narody) su si kultirne, resp. men-
talne blizke, ¢o potvrdia nielen ti, ktori hovoria oboma jazykmi. Stic¢asne
vsak plati, Ze za ostatnych 20 rokov sa vyvijali dost odlisne. Mentalnu bliz-
kost oboch narodov md zrejme ,,na svedomi“ niekolko storo¢né spoluzitie
v jednom S$tate. V dosledku toho tiez vzajomné ,etnické miesanie sa“. Pri
pouziti nie prili§ zaostreného mikroskopu na dlhodobé spoluzitie oboch
etnickych skupin je mozno uviest nasledujtce. Stari predkovia dne$nych
Madarov po prichode do nasho priestoru preberali mnohé civiliza¢-
né zvyklosti od tu usadenych predkov starych Slovdkov. Tieto zvyklosti
suviseli konkrétne s riadenim spolo¢nosti a cirkvi, polnohospodarskou
vyrobou, pripadne stolovacimi ndvykmi. Priamym dokazom je takmer
tisic slov v madarskom jazyku, ktoré maju preukdzatelny etymologicky
povod v jazyku starych Slovdkov. Dokazom a contrario je skutocnost, ze
pomenovania predmetov, ktoré tu nenasli, si predkovia dnesnych Mada-
rov priniesli so sebou z Azie. Napriklad vyraz pre tavu, ktord sa v nasich
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zemepisnych $irkach nevyskytovala. Na druhej strane, o niekolko storoci
neskor, zasluhou elit madarského naroda pri ich ,vymedzovacom zapase®
s cisarskou Viednou ako reakcie na jej germanizacné tendencie - sebau-
vedomovaci proces madarského etnika predbehol ostatné narody v mo-
narchii. Zial, tento proces postupne prerastol do potierania prav nema-
darskych etnickych skupin. Preto, ako sme uviedli uz inde, toto spoluzitie
bolo, priblizne az do vyrovnania medzi Budapestou a Viednou, relativne
znesitelné. Pripomenme si v tejto stvislosti, Ze slovensky narod bol jedinou
entitou, ktord bola plne integrovana v Uhorskom kralovstve. Pochopitelne
okrem Madarov.

V sti¢asnosti si slovenska spolo¢nost este stale ako keby uzivala demo-
kraticku eufériu, ktora ,,vypukla® v naom regioéne po skonceni studenej
vojny. Atomizacia politickej scény, pretavend do podoby neustéle tekutych
(politickych) pieskov v parlamente v usili reprezentovat a presadit legitim-
ny zaujem, aj tej najmensej skupiny v spolo¢nosti, je priamym dokazom
pulzujicej demokracie. Za obdobie kratsie ako jedna generacia moze mat
obcan - voli¢ pocit, ze uz vladol azda kazdy s kazdym a proti kazdému. Nie-
kedy sa zda, Ze v nasich zemepisnych $irkach sa troven a kvalita demok-
racie meria po¢tom politickych stran, ktoré sa prebojuju do parlamentu.
Podla tejto logiky by malo byt v nemeckom Bundestagu hadam patdesiat
stran, nehovoriac uz o americkom Kongrese. Slovenskd spolo¢nost patri
medzi najviac otvorené, pokial tuto otvorenost meriame rychlostou, akou
sa ju dari ovplyvnovat z vonkajsieho prostredia. Tento jav je sam osebe pre
mnohych dostatoc¢ne atraktivny a nepredstavoval by zranitelnost pre nasu
krajinu, pokial by nebola najmensia v regiéne a pokial by podobny vyvoj
prebiehal aj v nasom bezprostrednom okoli. Ostry zapas stale asertivnej-
$ich liberalnych segmentov s tradi¢cnymi hodnotami ako keby postupne
viac a viac vylu¢oval moznost pokojnej kohabitdcie tychto dvoch svetov vo
verejnom priestore.

Pri mimoriadne velkorysej abstrakcii, napriklad pre potreby vedo-
mostnej sutaze, by sme mohli na odpovediach k trom otazkam odlisit vy-
voj SR od Madarska.

Ad 1) politicka oblast: SR - po ziskani samostatnosti bol novy stat
podrobne monitorovany, neraz aj kritizovany. Vtedy ,,produkované“ chy-
by vsak boli do velkej miery podobné tym u susedov. Pripadne saviseli
s novou statnostou, ,u¢enim sa“ riadit vlastny $tat, delit sa o politicki moc
v niom a komunikovat s okolitym svetom. Dnes je z makropohladu zvonku
a v porovnani s okolim SR v podstate nudnou nezaujimavou krajinou.

Madarsko - bolo po studenej vojne premiantom regiénu, divanym za
priklad inym. Niekedy sa zdalo, Ze slovo demokracia sa sklonuje podla
vzoru ,Budapest®. Dnes je bez konkurencie najproblémovejsim Statom
v euroatlantickom priestore, nielen v regiéne.
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Ad 2) ekonomicky vyvoj: SR - zac¢inala takmer od nuly, tahala vo vset-
kych parametroch za krat$i koniec a mnohi ,,prognostici“ jej predvidali
kratky zivot, pripadne hospodarsky kolaps. S odstupom ¢asu bola SR pr-
vou krajinou v regione, ktora sa stala suc¢astou eurozony a prispievatelom
do Medzindrodného menového fondu. Madarsko - po skonceni studenej
vojny tam prichadzalo 20-krat viac zahrani¢nych investicii ako do SR.
O niekolko rokov neskar, bolo prvym $tatom v regidne, ktory bol nuiteny si
vziat pdzicku od Medzinarodného menového fondu. Paradoxne, nepriamo
aj od SR.

Ad 3) medzinarodna oblast: SR - na zaciatku z roznych dovodov, zial,
aj ,domdcich® bola nechcené dieta. Dnes je bezproblémovym partnerom
mnohych zahrani¢nych subjektov takmer vo vSetkych oblastiach spoloc-
ného zaujmu. Madarsko - po geopolitickom resetovani strednej Eurdpy
malo dvere vSade otvorené, niekedy to vyzeralo priam na prestrety koberec
... V ostatnom obdobi, v désledku vlastného vnutorného vyvoja, uz pomaly
neexistuje téma, v ktorej by na$ sused nebol kritizovany. Priestor na kon-
struktivnu spolupracu s medzinarodnym spolocenstvom tej ¢asti sveta, ku
ktorej sa nds region vehementne hlasil koncom minulého storocia — sa Ma-
darsku dramaticky zuzil a nadalej zmensuje.

Od konca minulého storo¢ia madarskd spolo¢nost nabera stale zre-
telnejsi kurz tuhej centralizacie sic¢asne s navratom k svojim ,,tradicnym
hodnotam® vratane revizionizmu. Vysoka koncentracia (nielen) politic-
kej moci v rukdch jedného politika, pripadne jemu blizkej skupiny, viedla
k jasnému odklonu od toho typu demokracie, ktory bol dlhodobo ,,pesto-
vany“ v eurdpskej politickej rodine po druhej svetovej vojne. Autoritarsky
politicky systém so stale silnejsimi prvkami totalitného rezimu vyvolava
otazky, ¢i je esSte v madarskej spolo¢nosti priestor na korekciu. Madarské
politické elity prezentuju pestro namiesany kokteil hodnot a zaujmov. Ro-
bia to tak Sikovne, ze ,menej skiseni politici, aj v naSom regione, na-
chadzaju v niektorych kombindaciach tiez sami seba. Preto im unika pra-
podstata cielov skuto¢nej madarskej politiky - dosiahnutie hegemoénie
v priestore Karpatskej kotline. Inymi slovami, Madarsko méa ambiciu byt
nielen ,hovorcom regiéonu®, ¢o sa uz deje a susedia sa voc¢i tomu neohra-
dzuju, ale postupne sa stat akymsi epicentrom diania v tomto kute Eurépy.
Toto véetko v ramci hesla: ,, Ten, kto bude spolupracovat s Madarmi, ako
ina¢, podla receptu Budapesti, sa bude mat dobre.“ Uvedend ambicia musi
byt, samozrejme podporena konkrétnym potencidlom. A tym je ,,politic-
ky zjednoteny madarsky ndrod v Karpatskej kotline®. Zda sa, Ze plynu-
tim ¢asu prah citlivosti - na stale viac sa presadzujicu politiku Budapes-
ti v tomto duchu v regiéne — postupne klesa. Nevdojak nam tato situacia
mdze pripominat ont spokojnu zabu v hrnci so zohrievajucou sa vodou ...
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Spory ako modus operandi v madarskej susedskej politike

Bolo by smutnou iréniou buducich eurépskych dejin, keby sa hyba-
tefom a urcovatelom vyvoja v naSom regione stal tat, ktory uz dlhy cas
sposobuje najvicsie hlavy bolenie ,strazcom demokratickych hodnot®
v euroatlantickom priestore. Stat, ktory cielene a bezohladne asimiloval
prakticky vsetky mensiny na vlastnom tzemi. Sticasne plati, Ze nie pra-
ve najlepsou vizitkou pre eurdpsky integra¢ny proces, mnohymi vnimany
ako najuspesnejsi fudsky pokus o zmierenie eurépskych narodov, by bol
vyvoj, pri ktorom by sa regionalny premiant tohto procesu dostal, ¢o i len
¢iastoc¢ne, pod vplyv silového pola svojho juzného suseda.

Konfrontacia dvoch susednych stitov nie je vo svete ni¢im vynimoc-
nym - skor naopak. Nemusi mat ani ziadnu savislost s ich politickym
systémom. Ostatne, pre Madarsko je neustaly spor so susedmi, na uzemi
ktorych sa nachadza madarska mensina s vynimkou Rakuska zo znamych
dovodov, nie¢im, ¢o mdzeme pomenovat ako ,,modus operandi® — a v tom
sa nasi juzni susedia citia dost komfortne. Ba neraz sa zda, ze ich rozne
prehrané spory este viac motivuju k dal$im , kreativnym*“ aktivitaim. Iny-
mi slovami - nekone¢ny pribeh. Madarska strana svojimi nestandardny-
mi krokmi, neraz v rozpore s medzindrodnym pravom alebo minimadlne
s dobrymi mravmi, pokial také nie¢o v medzinarodnych vztahoch existu-
je, a v sprievode hlu¢nej ,,celosvetovej“ propagandy — dostava okolité kra-
jiny do nepohodlnej pozicie. Susedia maji v zasade dve moznosti. Bud re-
agovat tiez nestandardne, ¢o vSak robia len vynimoc¢ne, alebo zostat ticho.

Podstatne castejsie sa vyskytuje situacia, ked susedia Madarska v zauj-
me dalsieho nevyhrocovania vyvoja nekonaju, ba aj mlcia - v duchu hesla:
»My nie sme ako oni“. Najzavaznejsim dosledkom tychto situdcii je, Ze ma-
darskad strana si nekonanie/mlc¢anie susedov vysvetluje ako ich tichy stihlas
s postupmi Budapesti. A na hrane takéhoto, ku konfliktu vediceho vyvoja,
cielene vygenerovaného madarskymi aktérmi, madarska strana neustale
postiva latku svojho vplyvu tam, kam potrebuje.

Uvedme si niekolko, priam ucebnicovych prikladov nestandardnej re-
akcie SR na vyprovokované, vyssie definované kroky Budapesti. Prvym
vyraznym sporom po studenej vojne, s velkym ohlasom na medzindrodne;
scéne, ktory bol, nadnesene povedané, jednou z porodnych bolesti osamo-
statiiujuceho sa Slovenska, bola kauza spolo¢ného vodného diela na Du-
naji. Madarsko nechcelo rokovat o zZiadnej inej alternative ako o likvidacii
projektu, rozostavaného vo vysokom $tadiu. Muselo si pritom jasne uve-
domovat, ze takyto navrh je pre slovensku stranu absolutne neprijatelny.
Slovenska strana, zamerne tlacena Budapestou do konfrontacie, napokon
nemala ind moznost, ako td, ktord aj realizovala. Akceptovanie madar-
skych navrhov by pre Bratislavu znamenalo v tom ¢ase obrovsku (nielen)

184



ekonomicku ujmu v rozsahu priblizne troch ro¢nych rozpoétov. Co je viak
podstatné - nasledné rozhodnutie sidneho dvora v Haagu v kltc¢ovych
otazkach bolo jednoznacne v prospech SR a cely dalsi vyvoj dal za pravdu
slovenskej strane."!

Druhym prikladom bol slovensky zdkon o $titnom jazyku v roku
1995. V kontexte vstupu SR do Rady Eurdpy, uzavretia zakladnej zmluvy
s nasim susedom a s tym suvisiacim posilnenim jazykovych prav narod-
nostnych mensin, vznikla poziadavka legislativnej ,kompenzacie®. Inymi
slovami, bolo Ziaduce posilnit poziciu $tatneho jazyka ako komunika¢ného
nastroja v iradnom styku. Nie v sukromnom Zivote. Napriek tomu, Ze za-
kon neriesil mensinové jazyky a vztahoval sa len na iizemie a obyvatelstvo
SR, rozpttala Budapest hlu¢ni medzindrodni kampan so starymi znamy-
mi argumentmi. Madari na Slovensku a ich jazyk st v ohrozeni! Brilant-
nej madarskej diplomacii sa podaril ,,husarsky kusok® tym, Ze zapojila do
svojej kampane Eurdpsky parlament. Jeho poslanci rokovali o situacii na
Slovensku a pripravovali rezoliciu s vyzvou slovenskym poslancom, aby
neprijali jazykovy zakon. NR SR v$ak zakon schvalila pohodlnou va¢sinou
aj s podporou slovenskych opozi¢nych stran, v ddsledku ¢oho europoslan-
ci svoju vyzvu stiahli. Pre ukoncenie tohto pribehu je délezité zdoraznit
nasledujicu skuto¢nost. O pit rokov neskor Rada Eurdpy vo svojej hodno-
tiacej sprave o situdcii ndrodnostnych mensin na Slovensku vyzdvihla, ze
»uplatnovanie zdkona o $titnom jazyku nemalo Ziadne negativne dopady
na pouzivanie jazykov mensin®!

Dal$im prikladom bola kauza novely vyssie uvedeného zdkona o $tat-
nom jazyku. Po roku 1995 sa ochrana mensinovych jazykov, najmi ma-
darského, vyrazne posilnovala. Bol schvéleny zédkon o jazykoch narod-
nostnych mensin, prijala sa Charta eurépskych regionalnych alebo men-
$inovych jazykov (Charta), vznikla ,etnicka“ univerzita v Komarne atd.
S ohladom na opidtovné naru$enie rovnovahy v pouzivani jazykov na na-
rodnostne zmie$anom tzemi vznikla potreba posilnit poziciu $tatneho ja-
zyka. Uz pocas pripravy novely zakona v roku 2009 spustila opat madarska
strana masfvnu kampan a utocila (aj fyzicky) na SR na vietkych frontoch,
slovenské velvyslanectvo v Budapesti nevynimajuc. S cielom utidit vasne
rozputané len na madarskej strane, uskuto¢nilo sa u susedov stretnutie
predsedov vlad oboch statov. Madarska strana, v dosledku nou vybicova-
nej nenavisti v krajine, nedokdzala garantovat bezpecnost tohto rokovania
vo svojom hlavnom meste! A tak sa politici stretli v bezpe¢i malého mes-
tecka Szécsény daleko od Budapesti. Nie je treba uvadzat, ze takato situdcia
by bola na Slovensku nepredstavitelnd. Na tejto kauze je krasne vidiet, na
ktorej strane Dunaja sa pestuje a dlhodobo aj existuje nendvist voci sused-

' Pozri Rozhodnutie Medzindrodného stidneho dvora v Haagu z 25. septembra 1997,
gabcikovo.gov.sk
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nému narodu. Napriek jasnému vinnikovi za vzniknutd situdciu sloven-
skd strana navrhla rokovanie medzivladnej zmiesanej komisie, prejaviac
snahu vysvetlit partnerovi aspekty slovenskej legislativy. Madarska strana
vsak nebola spokojna s vycerpavajiicimi odpovedami na jej otazky. Ani ne-
mohla byt - kedZe potrebovala mat neustéle spor na stole! Vysoky komisar
OBSE pre narodnostné mensiny, na ziadost Bratislavy, analyzoval sulad
slovenskej novely s medzinarodnymi zavazkami SR. Stanovisko komisara
bolo jednoznacné: ,,slovensky zdkon je v zhode s medzindrodnymi normami
a sleduje legitimny ciel. Madarska strana nebola ani teraz spokojna.

Ustupky madarskej strane nie su riesenim, vedu len k dal$im pozia-
davkam

Slovensko-madarské vztahy su ciasto¢ne $pecifické v tom, Ze v slo-
venskom politickom prostredi je dlhodobo pritomny etnicky prvok ako
politicky hrac. Tento prvok je pestovany, vydatne a vSestranne podporo-
vany spoza Dunaja. Zostavovatel tychto riadkov sa isty ¢as domnieval,
ze slovenské elity si ustupkami smerom k Budapesti, resp. politickej elite
madarskej mensiny kupuju cas, potrebny na konsolidaciu relativne mla-
dej slovenskej $tdtnosti. Po tom, ako sa na Slovensku vystriedalo viacero
demokratickych vlad a je mozné tvrdit, Ze uz vladol takmer kazdy s kaz-
dym a proti kazdému - musel korigovat svoju hypotézu a uznat svoj omyl.
Slovenské elity si tymito ustupkami nekupovali cas, ale pokoj. A kedZe sa
jedného dinia moznosti tstupkov vycerpaji alebo nebudu pre druht stranu
dostato¢ne zaujimavé — cena tohto pokoja dramaticky narastie.

»Velka“ madarska politika si neraz kladla vysoké, neredlne, a teda
i nedosiahnutelné ciele. Zial, cesta k »hesplneniu“ madarskych cielov vzdy
vyrazne a rozhodne nie pozitivnym spdsobom zasiahla do Zivota okoli-
tych narodov. Budapest tiez ¢asto kalkulovala s ,,kratkou pamitou® svojich
susedov. Mohla sa tiez spoliehat na svoju brilantnt diplomaciu a dlhodobo
pestované vztahy s tymi krajinami, ktoré maju potencial a zaujem ovplyv-
nit vyvoj v nasom regione. V pripade potreby Budapest dokdzala cielene
~vypestovat zaujem dolezitej krajiny o tento kat Eur6py. Ak sa pozrieme
do vzdialenejSej minulosti, v obdobi po mnichovskom diktate, ked bola
eurdépskymi mocnostami ,,delegovana“ pravomoc rozhodnut o slovensko
- madarskom spore na Berlin a Rim, sa madarskej diplomacii podaril hu-
sarsky kusok. Presvedcila taliansku stranu a jej prostrednictvom aj Berlin,
ze izemné zisky Madarska voci Ceskoslovensku (de facto Slovensku) budu
priamym dokazom tspechu rodiaceho sa strategického nemecko - talian-
skeho partnerstva. Ak sa pozrieme do nedavnej minulosti po studenej voj-
ne, ktort si uz dne$na generdcia moze pamatat — v novodobom kontexte
Budapest presved¢ila klu¢ové krajiny Rady Eurdpy a neskor aj EU o déle-

186



zitosti ,jej parametrov® v susedskych vztahoch Madarsko verzus susedné
krajiny.

Taktickym nastrojom Budapesti k plneniu strategickych zamerov na
presadenie svojej hegemonie v ,,Karpatskej kotline® je pravidelne otazka
madarskej ndrodnostnej mensiny. Tato idajne trpi v dosledku jej ,,odtrh-
nutia“ od madarského ndroda, kedZe $taty, na uzemi ktorych tato mensi-
na zije, podla Budapesti nerespektuju mensinové prava. Okrem udajného
porusovania mensinovych prav hrozi madarskym mensindm v okolitych
Statoch tiez asimilacia. Opierajuc sa o tieto absolatne nepotvrdené predpo-
klady, prisla Budapest k zaveru, ze ,,prevenciou pred tymito (zdorazinujem)
fiktivnymi hrozbami® je neustély tlak na susedné krajiny s ciefom dalsieho
roz$irovania mensinovych prav. Tym de facto a de iure nartida rovnovahu
medzi mensinou a va¢sinovym obyvatelstvom (nielen) na etnicky zmie$a-
nom uzemi dotknutych $tatov. Paralelne so spominanym tlakom bol spus-
teny aj proces integracie madarskych mensin v susednych krajinach spolu
s Madarskom do jednotného ,,madarského naroda“ v priestore Karpatskej
kotliny ponad hranice so susednymi $tdtmi. Rozumej - ignorujuc ich $tat-
nu suverenitu. Podla koncepcie tejto politiky bude v regione pokoj az vte-
dy, ked bude vyriesena otazka madarskej mensiny tak, Ze vSetci Madari
budu pod jurisdikciou madarského statu.

Vyraznou asymetriou vo vztahoch s juznym susedom je diametral-
ne odlisny vztah k histérii. V slovenskej spolo¢nosti, mozno aj v dosledku
akcelerovaného narodného a $tatneho (do istej miery aj medzinarodného)
Vyvoja, stdle mozno pozorovat nezdujem o vlastné dejiny. Je to jav, ktory sa
v inych porovnatelnych krajindch takmer nevyskytuje. V ojedinelych pri-
padoch takéhoto zaujmu slovenskd strana nema problém podelit sa s iny-
mi cudzimi subjektmi o tie dejiny, ktoré boli tvorené spolo¢ne v danom
dobovom kontexte. A to bez ohladu na to, komu histdria v ¢ase, kedy bola
pritomnostou ,,ublizila®

Neraz je pocut nazor, ze Slovensko je uspesnym pribehom. Prispeli
k tomu v zdsade dve veci. Jednou je skutocnost, Ze v slovenskej spolocnosti
vzdy existoval potencial tvorivého rozvoja, ktory véak nebolo mozné iden-
tifikovat, lebo sa realizoval v inych $tatnych formatoch. Druhou skutoc-
nostou je jav, ktory by sme mohli pomenovat ako otvorené okno historie.
Vyskyt tohto javu opakovane pomohol slovenskému nérodu nielen prezit,
ale tiez posunut sa vo vyvoji dalej. Inymi slovami, ziskat asi to najcennejsie
v Zivote naroda - vlastna budtcnost.

V kontexte hlavnej témy tejto analyzy je treba pripomendt, ze pred
sto rokmi slovensky narod objektivne nemal a ani nemohol mat vlastny
potencidl na to, aby sa v zaujme samotného prezitia vymanil zo stale tuh-
$ieho a likvida¢ného madarského zovretia. Pri vietkej ticte k osobnostiam,
akymi boli M. R. Stefdnik, S. Osusky a dalsi, nebyt priaznivych vonkajsich
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okolnosti - o. i. strategickych chyb madarskych elit v Uhorsku - bol by
osud ndroda velmi podobny smutnému pribehu slovenskych krajanov na
uzemi dne$ného Madarska.

O niekolko generacii neskor, po skonceni studenej vojny, demokrati-
zaény proces v nasom regione zdsadnym spésobom umoznil osamostatne-
nie sa Slovenska. Ako mézeme pozorovat na osudoch Skétska, resp. Kata-
lanska - vtedy pootvorené okno histérie by sa pre Bratislavu zrejme zavre-
lo vstupom CSFR do Unie. Suma sumdrum, aj historik amatér jasne vidi,
ze dejiny boli k slovenskému ndrodu milosrdné a ziclivé. Umoznili mu
ziskat to, o ¢o iné narody museli bojovat so zbranou v ruke a za ¢o platili
obrovsku cenu preliatej krvi. Preto je zarazajuce, Ze slovenska spolo¢nost
ma taky vlazny, ba niekedy maco$sky vztah k vlastnej histérii. Vysvetlenie
mozno spociva v téze, Ze hodnota ¢ohokolvek, v tomto pripade vlastnej
$tatnosti a narodnej existencii - je priamo imerna cene a obeti, ktora je za
tymto ucelom vynaloZend. Autor tychto riadkov zastdva nazor, Ze uspesny
pribeh Slovenska bude kompletny az vtedy, ked sa slovenska spolo¢nost
komplexne prihlasi k svojmu podielu na dejinach v tomto priestore. Pros-
trednictvom udalosti a osobnosti, ktoré mali bezprostredny vztah k tze-
miu dnesnej SR. Inymi slovami, ked'si Slovaci za¢nt plnohodnotne vazit
aj svoj pozitivny podiel na dejinach nasho priestoru. Ako chceme ziskat
re$pekt od inych, ked si nevazime sami seba?

Je skuto¢ne Budapest jedinym majitelom histérie Uhorského kra-
Tovstva?

Madarsko a najma jeho politické elity sa svojou posadnutostou deji-
nami nachddzajui na opac¢nej strane pomyselného brehu. Tato posadnutost
ma pre susedov Budapesti, s vynimkou Rakuska, dva zasadné dopady. Jed-
nak je tato histdria zdmerne nestravend a sucasne sa z nej stala politickd
agenda dne$nych dni - ako sme uviedli na inom mieste. Navyse ma k nej
Madarsko exkluzivny vztah. Vyluénym majitelom histérie v naSom regio-
ne podla tohto konceptu je Budapest.

Pre lepsiu ilustraciu exkluzivneho a sucasne revizionistického ucho-
penia spolo¢nej historie madarskou stranou sa blizsie pristavme pri ceste
madarského prezidenta Sélyoma do Komarna v lete 2009 - so zamerom
odhalit sochu uhorského kréla Stefana I. Prezident bol pozvany miestny-
mi predstavitelmi madarskej mensiny na juznom Slovensku. Je potrebné
uviest najprv to, ze Slovensko nema nic proti tejto historickej osobnosti.
Kral Stefan I. bol krdlom uhorskej monarchie, bol teda panovnikom aj
inych narodov - vratane Slovakov. Problém bol v sposobe, akym si Madar-
sko chcelo uctit tohto velkého muza nasej spolo¢nej histérie. Scenar bol
nasledovny: odhalenie sochy malo byt prezentované ako oslava madarske;j
$tatnosti s pouzitim $tatnych symbolov Madarska (vlajka, hymna, pritom-
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nost hlavy susedného $tatu) na tej Casti izemia Slovenska, kde sa hojne po-
uziva madarsky jazyk. A toto vetko so zamernym vylicenim akéhokolvek
slovenského elementu na tomto podujati! Treba pripomentt, ze Budapest
v takychto situdcidch cielene nerozli$uje medzi Uhorskom a Madarskom.
A to nebolo vietko. Madarsky prezident, ktorého odhovaralo od cesty aj
madarské ministerstvo zahranicia, sa rozhodol navstivit Slovensko dna 21.
augusta. Tento datum je jednou z najtragickejsich stranok modernej histo-
rie v naSom regione. Je to den invazie vojsk Varsavskej zmluvy s aktivnou
ti¢astou Madarska do Ceskoslovenska v roku 1968 za icelom potlacit hru-
bou silou demokraticku revoluciu uprostred obdobia studenej vojny.

Pochopitelne, slovenska strana na najvyssej Statnej urovni velmi ur-
gentne ziadala madarského prezidenta, aby za tychto okolnosti svoju ces-
tu nerealizoval. Navrhovala odlozit cestu na vhodnejsi ¢as a pripravit ju
v obojstrannej spolupraci. Napriek jasnym slovaim najvys$sich tstavnych
¢initelov SR - prezidenta, predsedu NR SR a predsedu vlady, ktori nesu-
hlasili s provoka¢nou podobou navitevy, madarsky prezident pokracoval
vo svojej ceste. Udajne mali madarského prezidenta od jeho zdmerov od-
hovérat aj telefondty z Berlina, uradu nemeckého kanceléra a Stokholmu.
Svédsko v tom &ase predsedalo Eurépskej nii. Hlava madarského statu,
ob¢ianskym povolanim pravnik, si dobre uvedomovala, ze jeho umysel je
v rozpore s principmi medzinarodného prava. Bolo to napokon jeho osob-
né rozhodnutie nevstupit na vysostné slovenské izemie. Sicasne vsak pred
médiami obvinil Slovensko, ze mu zabranilo ,vo volnom pohybe® (sic!).
Pre tplnost treba zdoraznit, ze najvy$si madarski predstavitelia neboli pri
sledovani podobnych cielov vitani ani v Srbsku a Rumunsku. Preco asi?

Madarsko nestracalo ¢as a predlozilo staznost Eurdpskej komisii, zalu-
jtc Slovensko z porusenia smernic EU o volnom pohybe 0s6b. V juni 2010
Eurépska komisia zaujala stanovisko, Ze cestovanie hlav $tatov je upravené
medzindrodnym pravom - ktoré Madarsko nerespektovalo - a neriadi sa
teda smernicou EU o volnom pohybe 0s6b. Podla uvedeného stanoviska
teda ,,Slovensko Ziadne prévo EU neporusilo a ani nemohlo!“

Budapest vsak, ako obvykle, toto stanovisko neakceptovala a ,,povysi-
la“ spor tym, Ze ho predlozila Eurépskemu sidnemu dvoru v Luxemburgu.
Pocas svojej niekolko desatro¢nej histérie tento stiid riesil menej medzistat-
nych pripadov ako je prstov na ruke a jednym z nich bola aj tato bizarna
kauza. Bizarné bolo tieZ spravanie oboch krajin. Slovensko, nespravodlivo
poskodené, chcelo vec potichu ututlat a nerozmazavat. Madarsko, nim vy-
provokovany spor, na roznych medzindrodnych férach prehravalo, aviak
Vo svojom arogantnom pristupe zvySovalo ,,uroven rieenia kauzy*.

Eurdpski partneri boli prekvapeni, ¢o sa deje. Predsa len, ,,nevpuste-
nie“ prezidenta susedného $tatu na svoje Gizemie nie je kazdodenna vec
v medzindrodnych vztahoch. Nevedeli si sucasne predstavit, Ze by ne-
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mecky prezident isiel ,,sikromne®, napriklad do alsaského Strasburgu vo
Franctzsku s ciefom odhalit sochu Bismarckovi - zjednotitelovi Nemecka.
Recnil by na francuzskom $tdtnom tzemi pri jeho soche ozdobenej ne-
meckymi vlajkami a za sprievodu nemeckej hymny. A provokativne - bez
ucasti domdcich franctuzskych partnerov! Alebo franctuzsky prezident by
isiel ,,sukromne“ do Neapola odhalit sochu Napoleonovi ako zjednotitelo-
vi Eurépy, pricom by vyuzil vylu¢ne francuzske $tatne symboly a spravil
by to bez ticasti talianskej strany? Nuz, toto je nds problém. Sused sa sprava
krajne ne$tandardne a je tazké, ak priam nemozné, korigovat jeho sprava-
nie §tandardnymi prostriedkami.

V oktébri 2012 Velka komora Sudneho dvora v spore medzi SR, pod-
porovanou Eurdpskou komisiou verzus Madarsko, svojim rozsudkom za-
mietla Zalobu madarskej strany v tejto veci v plnom rozsahu. Na dovazok
ulozila Madarsku nahradit trovy konania! V pravnickom jazyku sa to da
prirovnat K.O. v boxerskom ringu.

Ak niekto este stale veri deklaraciam madarskej strany o jej ,,zaujme*
na dobrych vztahoch s Bratislavou, mal by si polozit nasledujucu otaz-
ku. Pre¢o po zmene vlady SR a madarského prezidenta v dosledku volieb
v roku 2010, po ktorych, de facto ucastnici sporu uz neboli vo svojich funk-
ciach, madarska strana neakceptovala stanovisko EK, ¢im by sa zalezitost
uzavrela? Preco v spore pokracovala, e$te k tomu na vyssej urovni? Na to
existuje jedina logickda odpoved. Budapest potrebuje za kazda cenu viest
s Bratislavou spor!

Zasadny rozdiel v mensinovej politike pokracuje aj po studenej voj-
ne alebo skuto¢né verzus ,,papierové prava

Uz pocas celej studenej vojny bol na Slovensku, v porovnani s Madar-
skom, evidentny kvalitativny rozdiel v starostlivosti o narodnostné mensi-
ny. S odstupom troch desatro¢i od demokratickej revolucie v strednej Eu-
répe mozeme na zaklade overitelnych faktov konstatovat, ze dnes je tento
rozdiel priam priepastny - v neprospech mensin na uzemi Madarska. O
overitelnych faktoch piSeme preto, lebo na prelome storoci obe krajiny pri-
jali klu¢ové medzindrodné dokumenty v mensinovej agende. Ramcovy do-
hovor Rady Eurépy o ochrane ndrodnostnych mensin (Dohovor) a Eurépsku
chartu regiondlnych alebo mensinovych jazykov (Charta). SR a Madarsko
st pri plneni svojich zavazkov v pravidelnych intervaloch hodnotené vy-
borom expertov Rady Eurdpy. Nie sme teda zavisli na subjektivnych ,,po-
citoch a predpokladoch® roznych samozvanych odbornikov. Mame k dis-
pozicii, za relativne dlhé obdobie, viac ako dost nestrannych informacii
k vyjadreniu nasho tsudku.'?

12 Slovenska strana predloZila k Charte pat a madarska strana sedem periodickych sprav.

Plnenie Dohovoru bolo doposial patkrat hodnotené na slovenskej strane a §tyrikrat na
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Prvy zakladny rozdiel vyplyvajuci z porovnania tychto sprav je v tom,
ze na Slovensku maji osoby patriace k narodnostnym mensindm svoje
prava indtitucionalne garantované, a su teda realne vykonavané. Na izemi
Madarska zostavaja prava pre mensiny len — na papieri.

Madarsky mensinovy ombudsman J. Kaltenbach po 12 rokoch pdso-
benia vo svojom urade prehlasil, Ze situdcia mensin v Madarsku je kriticka
a asimila¢ny proces sa urychluje. Doslova konstatoval: ,,V rovine pravnych
deklardcii je situdcia mensin ruzovd, ale skutocnost je sklucujiica. Madarské
normy o pouzivani jazykov mensin sii len dekoracné. Mensiny Zijiice v Ma-
darsku sa bez vynimky dostali na konecny bod straty identity, jej prislusnici
neovlddajii svoj jazyk, nepoznajii svoju vlastnii minulost a svoju mensinovii
kultiru pestujii minimdlne.”

Druhy zékladny rozdiel v mensinovej politike oboch §$tatov spociva
v nasledujicom. SR kond re$pektujic plne ducha a literu medzinarodne
akceptovanych dokumentov, podla ktorych primarnu zodpovednost za
ochranu mensin ma $tit, na uzemi ktorého tieto mensiny ziji. Madarsko
véak ide opa¢nym smerom. Vo svojej zdanlivo ,,pokrokovej®, ale v skutoc-
nosti perfidnej mensinovej legislative, zaviedlo samospravny systém pre
narodnostné mensiny, ¢im ,,zabilo“ dve velké muchy jednou ranou. Jednak
propagandisticky poskytlo mensindm ,,viac prav® formou samospravy - ¢o
malo byt v prvom rade vnimané ako ,,signal/ingpiracia“ pre susedné kra-
jiny v ich politike vo¢i madarskej mensine na svojom tizemi. Nie nahodou
boli na slavnostné schvalovanie zdkona do parlamentu v Budapesti po-
zvani predstavitelia madarskych mensin zo susednych krajin. Pritomnost
zahrani¢nych Madarov bola omnoho ,,ddlezitejsia“ ako ticast mensin Ziju-
cich v samotnom Madarsku! Sucasne sa takouto ,,revolu¢nou“ koncepciou
madarsky $tat zbavil svojej zodpovednosti za dalsi osud mensin na svojom
uzemi - prenesenim tejto zodpovednosti na samotné mensiny.

O perfidnom kroku zo strany Madarska mozeme hovorit tiez preto,
lebo vlastny potencidl narodnostnych mensin bol v dosledku predchadza-
jucej cielenej madarskej politiky natolko zdevastovany a ich identita tak
oslabena, Ze svojimi silami nie su schopné riadit napriklad vlastné vzde-
lavacie institudcie, ktoré im ,,velkoryso“ poskytne madarsky $tat. Ak citatel
oblubuje ¢ierny humor, nech si predstavi obraz hudobnika, ktorému odtnu
ruky a potom mu podaju husle so slovami: ,,Hraj!“

O vyzname narodnostného skolstva a tolerancie v spolocnosti

Nikto nebude pochybovat o tom, Ze narodnostné $kolstvo zohrava
klIucova alohu pri zachovani mensinového jazyka ako zivého komunikac-
ného prostriedku v ramci daného etnika. Sicasne plati, ze dlhodobé udr-
ziavanie komplexného narodnostného $kolského systému na Slovensku je

madarskej. Poznamka: v ¢ase zostavovania tohto prispevku.
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vyznamnym ,odberatelom® zo $tatneho rozpoctu. Slovensko je asi jedinou
krajinou na svete, okrem Madarska, kde je mozné ziskat univerzitné vzde-
lanie v madarskom jazyku z verejnych zdrojov. Hlavnou oporou mensino-
vého $kolského systému je takmer tristo zakladnych a strednych $kol, kde
mensinovi Ziaci/$tudenti ziskavaju vzdelanie vo svojom jazyku. Velkorysy
pristup SR je mozné dokladovat aj tym, Ze v nejednom pripade sa vysky-
tuju v ndrodnostnom $kolstve malotriedky, kde mozno spocitat ziakov na
prstoch jednej ruky.

Pocty slovenskej mensiny, Zijicej viacero storo¢i na uzemi dne$né-
ho Madarska, boli vyrazne zdecimované. Zasadnym spdsobom k tomu
prispela madarska $kolska politika, ktorej principy sa nezmenili od ¢ias
smutne znameho gréfa Apponyiho. V dosledku toho sa deti, prichadza-
juce zo slovenskych rodin do ,narodnostnych $kol“ a la Budapest, ucia
svoj matersky jazyk ako cudzi jazyk! Opakované vyzvy Rady Eurépy, aby
madarska strana posilnila systém dvojjazy¢ného skolstva, t. j. aby mala
slovenska mensina viac predmetov vo svojom jazyku — Budapest trvale ig-
noruje. Cielom tychto §kol je odnarodnit mladd generaciu uz v zarodku.
KedZze hovorime o principe, v Ziadnom pripade neobstoji argument ma-
darskej strany, ze slovenskej mensiny je menej. Pozri tiez vyssie velkorysy
pristup SR. S ohladom na velkd nejednoznac¢nost a kreativitu madarskych
narodnostnych $tatistik moézeme len odhadovat, Ze slovenska komunita
(podla idajov tamojsej slovenskej samospravy) je v poctoch dnes $tyrikrat
mensia ako madarskd mensina na Slovensku. Zial, iroveni nirodnostného
povedomia slovenskej mensiny v Madarsku je, v dosledku dlhodobo ne-
priaznivych podmienok, na neporovnatelne nizsej urovni ako u etnickych
Madarov na uzemi SR.

V tomto kontexte madarska strana nedokaze vysvetlit, ako je mozné,
ze hned za jej hranicami Ziju do dne$nych dni ¢ulym narodnostnym zi-
votom - v porovnani s Madarskom - vyrazne mensie slovenské komunity
v Rumunsku a srbskej Vojvodine. Ich slovencina je aj po viac ako dvoch
storociach zivym komunika¢nym jazykom. Historicky vyvoj tychto ko-
munit bol pritom az do Trianonu takmer identicky s krajanmi v dnesnom
Madarsku! Na rozdiel od ,demokratického Madarska®, ktoré sa pasuje za
$ampiona v mensinovej otazke, spominané slovenské mensiny prezili Ce-
ausescov rezim aj balkanske vojny. Polozme si nasledujicu otazku. Preco
sto rokov po Trianone - na jednej strane slovenska mensina prezila v kra-
jinach susediacich s Madarskom, ako aj madarskd mensina v $tatoch re-
gionu - kym na druhej strane neprezili nairodnostné mensiny na uzemi
samotného Madarska? Vycerpavajica odpoved znie takto: Madarsko je,
bez ohladu na politicky systém, k inym etnikim NETOLERANTNE. Os-
tatnych sto rokov jasne preukazalo, Ze ndrodnostnym mensinam nestacia
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len pekné zakony. Ony potrebuji instituciondlne garantované prava a to-
lerantnt vdc¢sinovia spolo¢nost.

Inymi slovami, na zdklade porovnania tohto dlhodobého vyvoja mo-
zeme tvrdit, Ze mierova zmluva z Trianonu zachranila nielen slovensky
narod na uzemi dnesnej SR, ale aj slovenské mensiny na tizemi Statov su-
sediacich s Madarskom.

Skuto¢nost, ze madarskd mensina ma na Slovensku vytvorené zo stra-
ny Statu dlhodobo priaznivé podmienky pre svoj rozvoj, sa prejavuje tym,
ze madarsky jazyk je zZivym jazykom v spoloc¢nosti, ale aj vysokou uroviiou
sebauvedomenia tejto komunity. Premieta sa to do jej velmi aktivnej ucas-
ti na spravovani §tatu. A to nielen na miestnej a regiondlnej Grovni. Slo-
venska spolo¢nost si uz zvykla na to, ze politicka reprezentdcia madarskej
mensiny sa casto podiela na riadeni $tatu na celo$tatnej irovni. Dostava
tak od vdc¢sinovej spolo¢nosti najvy$si mozny stupen doévery — zodpoved-
nost za cely $tat. Riadi také dolezité a pre SR citlivé odvetvia ako napr. do-
prava alebo spravodlivost. Za uplni samozrejmost sa povazuje skuto¢nost,
ze najvyssiu vladnu funkciu - splnomocnenca pre narodnostné mensiny
- dlhodobo zastava predstavitel madarskej mensiny. Ako ukazuje najnovsi
vyvoj - bez ohladu na to, ¢i politicka reprezentacia madarskej mensiny je
alebo nie je zastiipena v NR SR. M6ze niekto za takychto okolnosti hovorit
o diskrimindcii madarskej mensiny na Slovensku?

Kde su hranice rieSenia mensinovej otazky v Eurépe? A kde na Slo-
vensku?

Odpoved na tuto otazku na eurépskej Grovni je v principe velmi jas-
nd, ¢o bolo zadefinované v roku 1995. Rada Eurépy odmietla zakompo-
novat do Dohovoru kolektivne prava pre mensiny a pravo na autonémiu.
Legitimnym dovodom, prec¢o dala Eurdpa prednost individudlnym pra-
vam, bol najmé zaujem o stabilitu kontinentu, izemnu integritu dotknu-
tych $tatov, ich politicku nezavislost a pristup k mensinovej otdzke ako ku
konceptu ochrany Iudskych prav. V neposlednom rade vytvara dosledné
uplatiovanie individualnych prav a ich kontrola podstatne menej priesto-
ru pre politicky konflikt - tak vnutri §tatu, ako aj na medzistatnej Grovni.
Madarsky koncept kolektivnych prav sa nepresadil na eurépskej scéne. St-
¢asne mdzeme konstatovat, Ze kolektivne prava pramalo, ak vobec, napo-
mohli ochrane mensin v samotnom Madarsku.

Ochrana narodnostnych mensin podla medzinarodnych dokumen-
tov nie je absolutnou kategériou. Ma svoje limity, ktoré je potrebné pripo-
minat, a to najma v nasich podmienkach. S cielom udrziavat rovnovahu
v spolo¢nosti je zakladnou liniou ochrany mensin primerane dbat nielen
na ich legitimne zaujmy, ale sucasne aj na potreby celého $tatu a ostatného
obyvatelstva. Ochrana mens$in nemdze zahrnat zZiadnu ¢innost, ktora by
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bola v rozpore so zakladnymi zdsadami medzinarodného prava, zvrcho-
vanou rovnostou, izemnou celistvostou a politickou nezavislostou statov.
Podla medzinarodného prava plati, Ze osoba patriaca k nairodnostnej men-
$§ine pri vykonavani svojich prav a slobdd re$pektuje vnutrostatne zakono-
darstvo a prava inych os6b, najma tych, ktoré patria k vi¢sine alebo k inym
narodnostnym mensinam. Toto sa zvlast vztahuje na situdcie, ked osoby
patriace k nairodnostnym mens$inam st mensinou v celostatnom meradle,
ale tvoria vacsinu na urcitej casti izemia Statu.”

Odpoved na otazku v nadpise vo vztahu ku Slovensku sa vsak stéle
hlada, pretoze tieto hranice sa permanentne, s kazdou slovenskou vladou
- posuvaju. Dovodom je fakt, Ze tato téma sa u nas stala predovsetkym
politickou otazkou, ked sa odborné stanoviska, zohladnujuce aj relevantné
medzinarodné dokumenty, nebert do tivahy. Délezitou sticastou ,,rieSenia
mensinového problému® bolo usilie, zrejme vietkych slovenskych politic-
kych stran, niekedy sa zdalo, Ze takmer za kazdu cenu — mat vo vlddnej ko-
alicii politicku stranu reprezentujucu madarski mensinu. Za tymto ciefom
bolo potrebné vytvorit takejto strane ,image® univerzalneho politického
hraca, akejsi krdlovnej na pomyselnej politickej Sachovnici. ,Madarska
politicka strana sa v dosledku dlhodobej celostatnej kampane stala garan-
tom ,demokracie, politickej stability, integra¢nych tspechov a eurdpskej
orientdcie, dobrych vztahov so susedom, pokojnych medzietnickych vzta-
hov v krajine, uspesného boja s korupciou, kvalitnej justicie, politickej ko-
rektnosti a slugnosti ...“ Inymi slovami, politicki Madari boli vo vlade ,,za-
rukou® vsetkych cnosti a pozitivnych hodnot, ktoré voli¢ o¢akaval od nim
zvolenych politikov. Nuz, kto by nechcel takito neposkvrnent nevestu za
politicku manzelku?

Nukaju sa dve vysvetlenia tohto fenoménu. Bud madarsku komunitu
a jej politicku elitu zazra¢nym spésobom obchadzali vsetky neduhy kva-
riace slovensku spolo¢nost. Alebo sa podarilo tejto komunite uzavriet sa, aj
medidlne - do seba. Takto Ziadne negativne skuto¢nosti nartsajice spomi-
nany image neprenikali von. Nejeden citatel bude dozaista poznat odpoved
na tato zdhadu na zaklade osobnych skisenosti zo svojho prostredia.

Pre potrebu nasej analyzy je Ziaduce rozliovat medzi dvoma skupina-
mi o0sdb. Prvou su slovenski ob¢ania patriaci k madarskej mensine, ktori
vyuzivaju vSetky moznosti, pontkajice $titom k tomu, aby si zachovali
najma svoju kultdrnu a jazykovu identitu. Citia sa byt plnohodnotnymi
ob¢anmi SR a sucasne hrdymi etnickymi Madarmi, ¢o sa vobec nevylucu-
je. Druhou su politicki Madari, tiez ob¢ania SR. Urobili si vSak zo svojej et-
nickej prislusnosti politicku agendu, pripadne kariéru. Tuto skupinu mo-
zeme delit na dalsie dve podskupiny. Tou prvou st Iudia, ktori prednostne

3 Pozri vykladovt spravu k ¢lanku 20 Rdmcového dohovoru o ochrane narodnostnych
mensin, podpisany v Strasburgu 1. februdra 1995, Rada Eurépy, www.culture.gov.sk.

194



pri presadzovani svojich cielov spolupracuju so slovenskym prostredim.
Druhou su ti, ktori ddvaju primarne prednost sic¢innosti so susednym $ta-
tom a jeho institiciami. A to aj za cenu konfrontdcie so svojim vlastnym
$tatom - Slovenskou republikou.

Vedena snahou byt vo vlade, sa mens$inova strana spravala velmi pri-
sposobivo, ¢o je prirodzené politické spravanie. Ak bolo potrebné, spojili
sa tri rozne madarské strany koncom minulého storocia do jednej koalicie.
Po case, ked sa mensinova elita rozhodla rozsirit svoju voli¢sku zakladnu,
sa prostrednictvom na prvy pohlad atraktivneho experimentu spoluprace
s liberalnymi slovenskymi politikmi opat podielala na vladnej moci. Po os-
tatnych parlamentnych volbach na jar roku 2020, paradoxne, napriek Zela-
niu mnohych slovenskych politikov mat ,,politickych Madarov“ v NR SR,
voli¢ rozhodol inak. Je pravdepodobné, ze taktika fyzicky nepritomnych
politickych Madarov na ,velkej“ politickej scéne, ktorych agendu zatial
plnohodnotne presadzuju ini — sa bude opitovne prispdsobovat novym
podmienkam.

Niet pochyb o tom, Ze na politické spravanie elit madarskej mensiny
na Slovensku maju zdsadny vplyv stratégovia v Budapesti. Napriek krat-
kodobym alebo ob¢asnym vykyvom (vo vysledkoch) s vlddne elity v Ma-
darsku presvedcené, ze dlhodobé politické a najmé finan¢né investicie do
madarskej mensiny sa im vypldcaji. V kontexte ,integracie madarského
politického naroda v Karpatskej kotline“ dava Budapest jednozna¢ne pred-
nost tym mensinovym Madarom, ktori st lojalni vo¢i madarskému $tatu,
¢o sa v principe vylucuje s ich pozitivnym vztahom k slovenskej Statnosti
a jej atribuitom. Z uvedenych dévodov slovenski politicki Madari nerozu-
meju otdzkam/vycitkdm slovenskej verejnosti, preco spievaji na domacom
$portovom podujati §tatnu hymnu susednej krajiny. Stdtna hymna vzdy
bola, je a bude symbolom daného $tatu. Zasadne by nemala byt pouzivana
na ucely futbalového klubu, napriklad na juznom Slovensku. Takyto jav je
jasnym prejavom lojality susednému $tétu a sicasne prejavom netcty voci
$tatu, na ktorého tizemi sa futbalovy klub nachadza. Klub, ktory je, para-
doxne, $tedro dotovany vladou SR a ktory prostredie $§portovej konfronta-
cie zneuziva spdsobom, rozhodne nepomahajticim pokojnému spoluzitiu
Slovakov a Madarov.

Vysoka a neustale sa zvySujica uroven mensinovych prav, v kombina-
cii s ¢astou ucastou mensinovej strany na spolo¢nom riadeni §tatu by ne-
sposobovali zasadny problém za predpokladu, ze by sa politické elity ma-
darskej mensiny jasne identifikovali so slovenskou $tatnostou a vSetkymi
jej atributmi. Plati to najma pri obhajobe $tatnych zaujmov SR vo vztahu
k na$mu juznému susedovi. Citatel si mozno sam odpovie na otdzku, do
akej miery je napliiany spominany predpoklad?
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Ostatnym a velmi zretelnym prejavom identifikdcie sa politickej elity
madarskej mensiny na Slovensku so susednym $tatom bol akt, ktory by
mal viest k zli¢eniu viacerych mensinovych stran. Cielene sa toto poduja-
tie udialo v den Statneho sviatku Madarska — dna 20. augusta 2020. Nebola
to nahoda. Naopak, bol to ich ,prispevok® slavnostnému prejavu madar-
ského predsedu vlady, ktory predniesol toho istého dna a zdéraznoval v
nom vyznam ,integracie madarskej mensiny v Karpatskej kotline.”

Ak niekto, za takychto okolnosti stale tvrdi, Ze madarska mensina na
Slovensku je ohrozena - je tazké vobec komentovat takéto vyroky. Sloven-
skej mensine (podobne ako inym etnickym skupinam) v Madarsku sa ani
nesniva o takych pravach, ktorymi realne disponuje madarskd mensina
u nas. Madarski politici velmi dobre vedia o vysokej urovni skuto¢nych
prav osob patriacich k madarskej mensiny. Ostatne, dost ¢asto navstevu-
ju, nie vzdy s vedomim slovenskych uradov - juzné Slovensko. Napriek
tomu vyuzivaju kazdi moznost na to, aby obvinovali SR z ,nedodrziava-
nia mensinovych prav®. Preco asi? Je to ich prispevok k dobrym vztahom?

K nedoveryhodnosti madarskych narodnostnych statistik ...

S cielom zvysit neprehladnost pouziva madarskd strana rézne $tatis-
tické udaje. V roku 1980 sa podla jazykovej prislusnosti prihlasilo 16 tisic
slovensky hovoriacich 0s6b, v roku 2011 uz to bolo menej ako 10 tisic. Pod-
la narodnostnej prislusnosti sa k slovenskej mensine v roku 1980 prihlasilo
nieco cez 9 tisic, v roku 2011 viac ako 35 tisic. Bez pochyby tu zohral tlohu
vznik samostatnej SR. Nie je to zvladtne? V tom istom obdobi, ked drama-
ticky klesa pocet 0sob hovoriacich po slovensky, suc¢asne stipa pocet ludi
hlasiacich sa k slovenskej mensine. Iny $tat na svete s takymito parametra-
mi veru sotva najdeme. Nezabudajme, Ze prave jazyk je asi najvyraznej$im
identifika¢nym prvkom pre ndrodnostntt mensinu. Slovenské samospravy
- podla volieb do ich organov - odhaduju pocty medzi 100-110 tisic. Tak
si vyberte! Perfidnost madarskej narodnostnej politiky dosahuje vyssiu
uroven aj tym, ze pontika mensindim moznost ,dvojakej identity“. Pod-
[a tejto metodiky 31 457 Slovakov sa sticasne povazuje za Madarov alebo
naopak. V povodnej slovenskej obci Mlynky az 91,3 percent obyvatelov sa
povazuje za Madarov a st¢asne takmer 70 percent tych istych obyvatelov
sa povazuje za Slovakov! Predstavme si na chvilu, Zeby slovenska strana
tiez pouzila takyto pristup. Zacala by teda povazovat §tatnych ob¢anov SR,
hlasiacich sa k madarskej mensine a ovladajucich aj slovensky jazyk - tiez
za Slovakov ...

Z ddkladnej konfrontacie dohodnutych medzinarodnych dokumentov
s realnou situdciou mensin v jednotlivych $tatoch vyplyva jednozna¢ny
zaver. V ochrane jazykov narodnostnych mensin, ktora je najdolezitejsia
pre zachovanie mensinovej identity - Slovensko dlhodobo splfia najvyssie
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eurdpske standardy. Madarsko neplni ani pozadované minimum minimo-
rum! Zo seriézneho faktografického porovnania narodnostnej politiky
oboch krajin - skuto¢nej a nie deklarovanej na papieri - je zretelne vidiet,
ze ¢im viac sa Madarsko ,,stard“ o madarské mensiny za hranicami svojho
$tatu, tym viac zanedbava mensiny Zijice na jeho vlastnom tizemi. Pontka
sa nam zasadna otdzka. Md vobec Madarsko za tychto okolnosti moralne
pravo hovorit na medzinarodnej scéne takym hlasom, akym hovori v tejto
agende?

Kazda doterajsia slovenska vlada, s ciefom zachovat (kupovat si?) po-
koj, poskytovala madarskej mensine ustupky rézneho druhu. Len za pred-
chadzajuce volebné obdobie (2016-2020): madarské ndzvy na Zelezni¢nych
staniciach, zavedenie samospravnych prvkov do systému financovania
mensinovej kultiry a zdsadné, $tvornasobné navysenie jej rozpoctu, ne-
zrusenie (planované) finan¢ne vysoko stratovych $kol - malotriedok, poli-
ticka reprezentacia madarskej mensiny, ktord mala nielen splnomocnenca
pre mensiny, ale aj pre Rémov. Majme tiez na pamati, Ze predseda mensi-
novej strany, jeden z najskusenejsich ponovembrovych politikov v nasom
$téte, zohral klucovi a rozhodujicu tlohu pri vladnej krize na jar 2018.

Pripomenme si, Ze si¢astou predchadzajicej vladnej koalicie boli dve
- z principu - etnické strany. Bol to odvazny a sympaticky projekt, ktoré-
mu mnohi opravnene tlieskali. Z pohladu nasej témy by mal tento projekt
zmysel vtedy, keby sa tieto subjekty navzdjom vyvazovali, resp. doplnali,
menej pekny vyraz by znel - eliminovali v ndrodnostnej agende. Fakty
vsak jasne hovoria o tom, ze svoju ,etnicku“ tehlicku postivala len ,madar-
skd“ strana (pozri vyssie). Podla medializovanych informacii sa napriklad
na slovenské malotriedky na juznom Slovensku pravdepodobne myslelo
menegj ... S madarskou tvrdohlavostou a $ovinizmom, neumoznit vyucbu
miestnym slovenskym detom v ich materinskom jazyku v obci Rohovce
na Slovensku, si neporadil ani vtedajsi predseda vlady SR. Taky stat v ci-
vilizovanom svete asi veru nendjdeme - kde by mensina branila defom
patriacim k vacsine ucit sa ich vlastny jazyk!

Zasadnym a strategickym ustupkom madarskej mensine (de facto
Budapesti) bolo prerusenie spoluprace vlady SR s rumunskou stranou vo
veci Eurépskej obc¢ianskej iniciativy v mensinovej otazke. Ide o novu pla-
tformu, na ktorej sa moze riesit otazka narodnostnych mensin, tentoraz
na trovni Eurépskej unie. Suvisi s procesom pribliZovania Eur6py jej ob-
¢anom zhmotnenym v Lisabonskej zmluve. Zamer je to slachetny, prob-
lém spociva v tom, ze Budapest sa rozhodla aj tuto platformu zneuzit na
opatovné nastolovanie problému ,,ohrozenej“ madarskej mensiny v $irsom
medzindrodnom kontexte. Nemala by nds prekvapit skuto¢nost, Ze ma-
darskd strana nasadila v suc¢innosti so svojimi zahrani¢nymi spojencami
velké kapacity na koordinaciu tejto ,,operacie®. Jej cielom je opit ,sensi-
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bilizovat® otdzku madarskej mensiny v strednej Eurépe. Preto madarska
vlada a parlament prijimaju k tejto veci zasadné politické rozhodnutia, po-
skytujtc plnu a vSestrannu podporu tejto iniciative. Na slovenskej strane
sa tomu ako obvykle venuje podstatne mensia pozornost.

3 Prognoza dalSieho vyvoja

Cielom tejto analyzy je nevycerpavajicim sposobom poodhalit nie-
ktoré aspekty slovensko-madarskych vztahov za ostatnych sto rokov od
Trianonu. Nevycerpavajucim - s ohladom na limitovany priestor, a po-
chopitelne, na skromné kapacity jej autora. Poktisme sa na zaklade takto
vymedzenej analyzy nacrtnut tiez prognézu dal$ieho mozného vyvoja.
Predsa len, sto rokov je raz za sto rokov a pokusenie je velké. Nez k nej pri-
stupime, je potrebné zrekapitulovat si v rovnici - ktora nas k tejto prognoze
privedie - niektoré premenné a tiez ur¢ité, nazvime ich relativne konstanty.

Nestrannému pozorovatelovi sa moze zdat, Ze jadrom sporov je sta-
le akési nedorozumenie medzi oboma stranami. Vrafme sa teda najprv
k asymetriam vyrazne ovplyviujicim tieto vztahy a generujicim ,,zdan-
livé nedorozumenia®.

Ach, tie nekonecné asymetrie ...

Asymetria agendy: slovenska strana povaZuje mensinovu otdzku za
jednu z mnohych a vnima ju v celom komplexe vztahov. Madarska strana,
naopak, podriaduje celt agendu dvojstrannych vztahov mensinovej otaz-
ke. Treba v$ak zdoraznit, Ze Budapest pristupuje k tejto otdzke konstantne
mocensko-politicky a nie z formalne deklarovanej pozicie ochrany Iud-
skych prav a demokracie. Forma sa pouziva primdrne preto, lebo medzi-
narodné spolocenstvo je velmi citlivé na ludské prava a sekundarne pre
oklamanie medzinarodnej a slovenskej verejnosti. Zial, aj Casti slovenskej
politickej scény. Svoj vyznam md tiez skutocnost, Ze agenda fudskych prav
funguje ako ,harpina® Inymi slovami, ide len jednym smerom a nepred-
poklada sa, Ze najma demokraticky $tat znizi uz raz priznanu uroven Iud-
skych prav. Preto st normélne sa spravajtce $taty mimoriadne opatrné pri
formulovani svojich zavazkov v tejto oblasti. V nasich zemepisnych $ir-
kach to skor vyzera tak, ze Slovensko uprednostinuje empatiu a velkorysost
pred prirodzenou opatrnostou.

Asymetria vnatorného vyvoja politickej scény: otvorend spolo¢nost na
Slovensku kladie jednoznacne viac doraz na obciansky princip, ¢o podla
mnohych koresponduje s viziou zjednotenej Eurdpy. Vlastenectvo a pozi-
tivny vztah k §tatu sa nepodporuje, skor potiera. Na druhej strane, madar-
ska spolo¢nost je stale viac ovplyviiovana hrubym nacionalizmom. Navyse
je manipulovana centralisticky orientovanymi elitami, ktoré su posadnuté
nevstrebanou histériou plnou pestrych fabulacii. Nedavno novelizovana
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ustava tento vyvoj kodifikovala normou najvyssej pravnej sily. Vysoky stu-
pen koncentracie politickej moci v Madarsku nebol a nie je samotcelny. Je
stcastou komplexnejsieho procesu. Mnohi podporovatelia tohto procesu
st presvedceni, Ze tento zapas Budapest vyhra. A v kontexte - nie tak nere-
alnej - zasadnej modifikacie eurépskych politickych struktar bude kone¢-
ne na strane vitazov.

Asymetria zaujmov: slovenska strana sa o vnutorny vyvoj v Madarsku
prakticky nezaujima. Madarska strana podrobne monitoruje vyvoj v SR,
aj ked primdrne cez optiku jeho doésledkov na situaciu madarskej mensi-
ny. Budapest priamo a réznymi nastrojmi ovplyviuje vyvoj v madarskej
mensine a tym de facto aj vyvoj v SR. Paradoxne sa slovenska strana zacala
zaujimat o dianie u juzného suseda az pod vplyvom EU a dolezitych eu-
répskych krajin, ktoré uz dlhsi ¢as prejavuji znepokojenie nad vnutropoli-
tickym vyvojom v Madarsku. Predchadzajuci dlhodoby nezaujem a z toho
plyntca neznalost kontextu vyvoja v krajine za Dunajom vsak sposobuje,
ze slovenski politici, ,experti“ a média nedokazu rozlisit, ¢o z toho vyvoja
ma a mo6ze mat dosledky na pomery u nas.

Asymetria vztahov: slovenska strana povazuje a chce aj nadalej pova-
zovat Madarsko za svojho najblizsieho partnera. Madarska strana povazu-
je samotnu existenciu Slovenska za omyl dejin, ktory madarské elity nie sa
ochotné stravit a ktory treba napravit. Rovnaky pristup mala Budapest tiez
k medzivojnovému Cesko-Slovensku.

Asymetria citlivosti na vyvoj u susedov: madarska strana si nenechd
ujst ziadnu prilezitost, aby ,,komentovala“ vyvoj v SR, ktory nie zriedka
ovplyvni aj svojimi krokmi. Samozrejme, z pohladu svojich zaujmov. Slo-
venska strana, vedend snahou o dobré vztahy a pod heslom ,,nie sme ako
oni“, verejne nekomentuje porusovanie politickych alebo pravnych za-
viazkov madarskou stranou. Nevyjadruje sa ani k flagrantnym preslapom
ohrozujicim demokratické principy v susednej krajine. Dokonca v kon-
frontacii Budapesti s EU st slovensk{ politici ochotni podporit Budapest!
Ak by sa takéto nieco dialo v opa¢nom garde a Unia by kritizovala Sloven-
sko, madarski politici by dozaista boli na cele takejto kampane! Pokial by
ju oni samotni nerozputali. Madarska strana pritom nevnimala a nevnima
nase ticho alebo podporu ako prejav nasej empatie, ktory by ndm neskor
oplatila. Nie, Budapest to chdpe ako nasu slabost, pripadne nas sthlas s jej
konanim.

Asymetria vztahu k vlastnej Statnosti a veciam suvisiacim: slovenska
strana je pri uplatiiovani §tatnej moci v ramci svojich hranic a voci svojim
$tatnym obc¢anom kritizovana Budapestou. Na§ sused spochybnuje rozne
politické, pravne, administrativne a iné opatrenia na izemi SR, ktoré maju
v principe dopad na celé obyvatelstvo $tatu vratane mensin. Zasadnym
sposobom obchadza zmluvne dohodnuty format spoluprace pri ochrane
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mens$in - dvojstrannt zmieSant komisiu. Madarska strana v duchu svojej
koncepcie - kde je madarsky ndrod, musi byt aj madarska $tatna moc —
svojimi jednostrannymi krokmi nartsa suverenitu Slovenska, ¢o sloven-
ska strana neodmieta s takou razanciou a efektivnostou, ktora by zodpo-
vedala vaznosti madarskych aktivit.

Asymetria v situdcii mensin: na Slovensku pozivaju mensiny velmi
slusny $tandard, ¢o je objektivne overitelné. Uzemie Madarska sa stdva
postupne eurdépskym skanzenom/cintorinom mensin, ¢o je tiez zdoku-
mentované. Pritom kritika v dvojstrannych vztahoch ide uplne opa¢nym
smerom, ako hovoria fakty a veli logika!

Asymetria politickej vole: madarska strana postupuje voci Sloven-
sku konsenzualne, koncepéne a kontinualne. Ma velmi jasnua viziu a jej
motivdacia je priam fyzicky hmatatelna. Jednotlivé kroky nie st ndhodné,
ale daleko vopred premyslené. Najmi v mensinovej otazke ide Budapest
programovo aj do konfliktu, kalkulujic s ustupkami na slovenskej strane.
Maximalne vyuziva sluzby vysoko kvalifikovanej a skusenej madarskej
diplomacie. Budapest si intenzivne pestuje spojencov pre svoje ciele a v os-
tatnom obdobi ich nachadza predovsetkym mimo priestor Eur6pskej tinie.

Slovenska strana ignoruje skuto¢né a CitateIné ciele madarskej politi-
ky. Resp. ich nechépe alebo nechce pochopit. Reaguje, ak vobec, oneskore-
ne, chaoticky, malo efektivne a stranicky. Politické elity konaju, rozhoduju
¢asto na zaklade osobnych vztahov, pod vplyvom emdcii, pripadne médii
a nie na zaklade redlneho poznania politiky nasho suseda. Bratislava sa,
vacsinou az panicky, vyhyba sporom vyprovokovanym madarskou stra-
nou. Ak uz vsak z roznych doévodov k tymto sporom dojde, vsetky diplo-
matické a pravne stiboje slovenska strana vyhrava. Paradoxne ich vyhrava
napriek tomu, ze v ddsledku politickych tstupkov slovenska diplomacia
nedostdva vacsi priestor pre svoje aktivnejsie posobenie. Nerozvija adek-
vétne spojenectvd s partnermi v Unii s cielom vyvazovat ,asertivnu poli-
tiku Madarska“. Paradoxne robi (vlastne nerobi) tak preto, aby nedrazdila
Budapest?!

Asymetria dorazu: slovenska strana v oficidlnych komunikaciach
a hodnoteniach zvyraznuje tie momenty, ktoré nase vztahy spajaju. Sporné
otazky radsej prehliada. Madarska strana, naopak, kladie akcent na otaz-
ky, ktoré nas rozdeluju.

Asymetria nasadenych kapacit: na madarskej strane su vsetky aktivi-
ty, v nami rozoberanych témach, podporené politickym a do velkej miery
spolo¢enskym konsenzom. V désledku toho im venujt prednostne svoje
kapacity a zdroje mnohé $tdtne a ne$tatne instittcie. Inymi slovami, za
Dunajom hra zohrany orchester, ktory zakonite dosahuje velkt mieru
synergie. Na slovenskej strane, napriek bohatej skusenosti s madarskou
politikou, neraz vidime len akusi kakoféniu a (ne)vysledok aktivit ojedi-
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nelych hracov. Tito - v dosledku absencie komplexného pristupu k téme -
vidia len $picku ladovca procesov odohravajucich sa za Dunajom. V tomto
nerovnom suiboji nemdézu ani pri najlepsej voli presadit svoje ,,projekty®.
V tychto podmienkach nemaju $ance na spech ani také slachetné mys-
lienky, ako bola napriklad pontknuta ruka zo strany predsedu NR SR Pav-
la Hrusovského k 10. vyrociu vzniku SR - ked sa chcel s nagimi susedmi
podelit o spolo¢ne prezitu histériu. Madari, pochopitelne, nereagovali,
prave boli zamestnani krajanskym zakonom, do ktorého im zmierenie so
Slovakmi nepasovalo.

Asymetria vztahu k historii: slovenska strana sa sustreduje maximal-
ne na siicasnu agendu a orientuje sa na budicnost vo vztahoch, abstrahu-
juc historicky vyvoj. Madarska strana vo svojich pristupoch k Bratislave
tla¢i pred sebou balvan zdmerne neprekonanej a najmi zmanipulovanej
histdrie. Budapest sucasne kalkuluje, Zial, uspesne s absenciou historickej
pamite na slovenskej strane (pozri tiez busta Horthyho na fare vo Vydra-
noch).

Asymetria propagandy: madarska strana bude aj v Australii iniciativ-
ne rozpravat s partnermi na tému ,,utldcanej“ madarskej mensiny. Sloven-
ski predstavitelia, kedZe to neidentifikuju ako problém - tato tému neo-
tvaraji vobec. Su ochotni o nej hovorit len vtedy, ked sa na to zahrani¢ni
partneri spytajd. Je zarazajuce, Ze slovenski politicki predstavitelia robia
velmi malo, ak vobec, preto, aby ziskavali v tejto téme spojencov na medzi-
narodnom poli. Preto nie je prekvapujuce, Ze vo svete dlhodobo ,,vyhrava“
madarskd interpretacia toho, ¢o sa deje. Symptomaticky je stav historio-
grafie na oboch stranach Dunaja. Slovenski historici sa v nazoroch na nase
historické vztahy so susedom delia po konfesijnej, politickej, ideologickej,
generacnej a inej linii. Na druhej strane Dunaja je véak medzi tamojsi-
mi historikmi takmer absolitny konsenzus ku kli¢ovym témam, medzi
ktoré rozhodne patri aj Trianon. Takze je to mimoriadne ,nevyrovnany
zapas“. Na vedecké podujatia v Madarsku nie st nasi historici nikdy pozy-
vani, v opa¢nom garde je to vSak presne naopak. V slovenskom jazyku boli
dostato¢ne publikované prace dolezitych madarskych historikov. Z do-
stupnych informadcii sa javi, ze v madarcine nevysla doposial publikacia
ziadnemu slovenskému historikovi. Ostatne, dokazom tejto asymetrie je aj
konferencia, ktorej bol venovany tento prispevok.

Asymetria ucty k medzinarodnému pravu: Slovensko nielenze strikt-
ne dodrziava medzindrodné pravo a Standardy, ¢asto sa po nom pozaduje,
aby vyhovelo tiez nezavdznym odporic¢aniam najréznejsich instittcii. Ma-
darskd strana v$ak pravidelne ignoruje zakladné zavazky podla medzina-
rodného prava s jednoduchym argumentom, Ze Budapest nie je spokojna
s relevantnymi dokumentmi (sic!). Vo vztahu k susedom, teda aj Sloven-
sku, madarska strana pravidelne porusuje svoje medzinarodnopravne za-
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vazky. Vysvetlenie, akokolvek sa zda byt zvlastne, treba hladat v mental-
nom nastaveni madarskych vladnucich elit. KedZe povazuju v istych suvis-
lostiach SR za stcast svojho historického priestoru — pravne zavazky voci
nam nemaju v ich oc¢iach ziadny vyznam! Ak ich so slovenskymi vladami
dohodnd, slizia im len na ziskanie ¢asu a ,,upokojenie” slovenskych part-
nerov. Ktorych neskor vystriedaji na pozicidch iné osoby a tieto, ako to uz
chodi v nagich podmienkach, nepoznaju histériu tej - ktorej kauzy. A pri-
chadzajui s novymi gestami dobrej vole a prejavmi empatie voc¢i Budapesti,
resp. madarskej mensine ... Inymi slovami - nikdy nekonc¢iaci pribeh.

Asymetria vztahu k Eurdpskej tnii: slovenska politicka scéna a spo-
lo¢nost vnima eurdpsky integracny projekt takmer konsenzudlne ako za-
kladny priestor pre realizaciu svojich Zivotnych zaujmov. Madarska strana
povazuje Uniu najmi za dal3i néstroj k expanzii svojho vplyvu v regione.
Po tom, ako bolo zrejmé, Ze sa tato moznost takmer vycerpala, resp. nedia-
lo sa tak podla predstav Budapesti, ,,atraktivnost“ Unie z pohladu nédgho
suseda dramaticky klesla. Madarsko stale intenzivnejsie hlada spojencov
mimo priestor EU. (Pozn. budtcnost ukdze, akym prinosom pre ciele Bu-
dapesti - nielen na Balkane - bude madarsky eurokomisar pre rozsirovanie
EU.)

Asymetria vztahu k NATO: slovenska strana vnimala spociatku ¢len-
stvo tiez ako garanciu buducej ,vstupenky“ do Unie. Priebezne povazuje
svoju ucast v Aliancii ako bezpecnostné, strategické ukotvenie v zapad-
nych demokratickych $trukturach. Ako najmensi §tat v regione, zohlad-
nujuc svoje skisenosti, nemoze nebyt tam, kde st susedia. Z inych histo-
rickych dovodov zasa nebol na rozdiel od EU - v tejto otdzke konsenzus.
Pohyby ,ratingu® Aliancie maju, Zial, nie prave pozitivny vplyv na postoje
slovenskej spolo¢nosti. Madarsko - podobne ako v pripade Unie - vnima
NATO ako ndstroj na presadzovanie svojich cielov v regiéne. ,,U¢inkova-
nie“ madarskej strany v spolupraci medzi NATO a Ukrajinou naznacuje,
ze Budapest sa v tomto ,,klube® sprava mimoriadne asertivne.

Asymetria v identifikacii sporovych stran: Madarsko prezentuje popi-
sované veci ako predmet dvojstrannych slovensko — madarskych sporov,
dezinterpretacii apod. SR podlieha madarskej optike pod vplyvom propa-
gandy a najma v dosledku - priznajme si, neznalosti veci. V skuto¢nosti
s problémami, ktoré generuje madarska strana, je Budapest v spore s mno-
hymi subjektmi - uz ¢i dal$imi $tatmi v regione, ale neraz tiez s eurdpsky-
mi institdciami. Nasa verejnost je takto zavadzana a moze sa domnievat,
Ze to my sa nevieme dohodnut so susedom. Ergo, Ze SR je problémovy part-
ner, s ktorym sa neda dohodnut.

Vplyv tychto asymetrii je umocneny posobenim medialneho prostre-
dia. Na Slovensku sa to prejavuje tym, Ze verejnost takmer nema moznost
zoznamit sa s odbornym a kvalifikovanym stanoviskom k otazkam suvi-
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siacim s vyvojom vztahov. Za takéto stanovisko nemozeme povazovat za-
ujaté vyjadrenia z Budapesti, resp. od predstavitelov politickych Madarov.
Ak sa slovenska verejnost chce dozvediet, ¢o sa to vlastne deje u susedov,
musi sa obratit na nemecké média. Média pdsobiace v slovenskom jazy-
ku na Slovensku (zdmerne neuvadzame pojem slovenské médid) evident-
ne nemaju vo svojom portfoliu slovenské statne zaujmy. Slovensky klient
verejnopravnych médii sa dozvie viac informécii o Taiwane ako o vyvoji
v susednej krajine. Na druhej strane, v Madarsku, kedze cielom tamojsej,
$tadtom riadenej propagandy je vykreslovat Slovensko ako $tat, s ktorym
sa neustdle vedie spor a ktory je v kone¢nom désledku ,,prekazkou v in-
tegracii madarského naroda - sa bezny madarsky obc¢an nedozvie ziadnu
pozitivnu informaciu o situdcii v SR. Je manipulovany a neraz vedeny aj
k nenavisti voci SR - kedze ti zli Slovaci neustale ublizuju ich krajanom.

Vyssie popisané asymetrie este lepsie pochopime na pozadi kontextu
politického vyvoja ...

Politicky kontext

Vdaka dalekosiahlym zmendm po studenej vojne a najmi demokra-
tiza¢nym pohybom v strednej Eurépe, ziskalo Slovensko v roku 1993 cel-
kom neocakavane vlastnd $tatnost. Zrazu sa slovenské elity museli ucit
umeniu vladnut celej krajine - $tatu a nielen ¢iasto¢ne zodpovedat za chod
v provincii.

Politické elity boli spociatku prili§ zaneprazdnené viacerymi kompli-
kovanymi procesmi prebiehajicimi sticasne. Prednostne to bolo budovanie
Statnosti vratane vsetkych relevantnych institucii. Paralelne sa realizovala
politicka, socidlna a ekonomicka transformacia spolo¢nosti a s tym spoje-
na zasadna zmena jej hodnotovej orientdcie. Samozrejme nemohli ¢akat s
integraciou Slovenska do najdolezitej$ich medzinarodnych $truktdr: OSN,
OBSE, Rada Eur6py, OECD, NATO, EU. Vritane vstupu do schengenské-
ho systému a eurozony.

Toto vsetko spolu absorbovalo prili§ vela energie nielen elit, ale aj
samotnej slovenskej spolo¢nosti. Méloktory narod v Eurdpe presiel v tak
koncentrovanej podobe tolkymi zmenami bez velkych dramatickych spo-
lo¢enskych otrasov. Pod otrasmi mame na mysli rozsiahle nepokoje spojené
s nasilim, ob¢iansku vojnu apod. Odolnost a Zivotaschopnost slovenského
néroda, ktory prezil viac ako tisic rokov bez vlastnej statnosti v mnohona-
rodnom Uhorsku, neusla ani zahrani¢nym pozorovatelom. K. P. Schwarz,
dlhoro¢ny nemecky dopisovatel Frankfurter Algemaine Zeitung pre stred-
nt Eurdpu konstatoval, ze ,,niet iného ndroda v Eurdpe, ktory by si bol za
podobne dlhej nadvldady (inymi ndrodmi) zachoval svoju identitu“"

4 SCHWARZ, K. P. Cesi a Slovéaci — dlha cesta k mierovému rozchodu, Vydavatelstvo
ODKAZ, 1994, ISBN 80-85193-23-X
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Bez vlastnej $tatnosti by vy$sie popisané tspesné procesy neboli mys-
litené. Je pritom paradoxné, Ze v maloktorej inej krajine maju jej ob¢ania
vlaznejsi vztah k svojej $tatnosti, histérii naroda, symbolom, svojim osob-
nostiam - ako Slovéci, ktori piSu svoj uspesny pribeh. Mozno je to spo-
sobené tym, ze nemali dostatok ¢asu na identifikaciu so svojim vlastnym
$titom. Hadam je potrebna este jedna, dve generacie? Kolko vody musi
pretiect v Dunaji, nez sa slovenska spolo¢nost zbavi ,,tuzexového pohla-
du® na svet? Ndazoru, Ze cudzie veci st v zasade vzdy lepsie, zahrani¢né
nazory na svet kvalifikovanejsie? Stale modernejsie technolégie urychlu-
juce cas a zmensujice nasu ,globalnu dedinu® tuto situdciu vobec neulah-
¢uju. O to vicsia je zodpovednost slovenskych elit. Syndrom nedostatku
sebaidentifikacie s vlastnym $tatnym utvarom mad svoje prejavy v obcasnej
tendencii spochybnovat samotnu legitimitu existencie $tatu, najmé v pri-
padoch zlyhania jednotlivcov alebo ¢iastkovych Statnych institucii. Takyto
jav v inych demokratickych krajindch nepozorujeme. A to ani v tych stat-
nych utvaroch, ktoré s porovnatelne ,,mladé“ — napriklad Slovinsko alebo
Chorvatsko, nehovoriac uz o Cesku.

Slovensko bolo v poslednej dekdde dvadsiateho storocia plne zamest-
nané paralelne prebiehajicimi komplikovanym procesmi, ktoré suviseli so
zasadnou transformaciou spolo¢nosti a siicasne delenim federacie. Ttto
zranitelnost mladého $tatu predstavitelia madarskej mensiny tplne igno-
rovali. Neboli vobec ochotni so svojimi poziadavkami pockat na pokoj-
nejsie obdobie. Naopak, podporovani, nabadani a koordinovani Budapes-
tou vyuzivali, mozno aj zdmerne, turbulentné obdobie k ich stupnovaniu.
Podmienovali splnenim tychto poziadaviek plnohodnotné etablovanie sa
nového $tatu na medzindrodnej scéne. S odstupom ¢asu mozno s troskou
irénie konstatovat, ze polievka slovenskych demokratiza¢nych a emanci-
pacnych procesov, by bez madarskej papriky nebola kompletna. Aj ked ta
paprika bola viac stiplava ako sladka.

Politicka elita madarskej mensiny s u¢innou ,pomocou” diplomacie
Madarska uspesne presadzovala svoje poziadavky na medzinarodnych f6-
rach. Nastavovala tak aj vstupné parametre svojho vztahu k novému $ta-
tu. Taktiez rozvoja spoluprace a dovery (?) s jeho vac¢sinovou spolo¢nos-
tou. V polovici devitdesiatych rokov 20. storocia — podvyzivena, (scasti)
nezorientovand a na zelenej like sa rodiaca, avsak slovenska diplomacia
nového §tatu, ktory reprezentovala vlada vykazujucou isty demokraticky
deficit (vysvetlitelny, uz menej obhdjitelny dobovym kontextom) zabra-
nila Budapesti, disponujicej nasobne vy$sim medzinarodnym kreditom
a skusenostou ako SR - presadit koncepciu autondémie pre mensiny. Bolo
by iréniu slovenskych dejin, ak stcasny, jeden z najviac demokratickych
§tatov v regione a rozhodne najispesnejsie integrovany v euroatlantickych
$truktarach, nezabrdni dne$nému Madarsku - ktoré sa nachddza medzi
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autoritarskym a totalitnym rezimom sporiacim sa s takmer celym demo-
kratickym spolocenstvom - dokoncit jeho projekt vytvorenia paralelného
$tatu na uzemi SR.

Plynutim casu slovenské elity uverili tomu, Ze existuje velmi solidny
zaklad pre rieSenie véetkych existujucich aj novych problémov. Domnie-
vali sa, ignorujic skuto¢né ciele Madarska, Ze poctiva realizcia Zmluvy
z roku 1995 oboma stranami, v kontexte postupnej demokratizacie slo-
venskej a madarskej spolo¢nosti a integracie oboch krajin do euroatlantic-
kych $truktir, povedie k dobrym alebo aspon k standardnym susedskym
vztahom. Uvazovali v takejto schéme: my (SR) chceme mat ¢o najlepsie
vztahy so susedom a urobime preto (takmer) vsetko, ¢o chce Budapest.
Predpokladali podobny pristup tiez z druhej strany ... Ale zatial ¢o slo-
venska strana stale povazuje spominant zmluvu za zakladny format pre
rozvoj vztahov, madarska strana sa rozhodla ist Gplne inou cestou. Cestou
vlastnych jednostrannych opatreni, ktoré sa r6znou formou usiluje presa-
dit na izemi SR a voci ob¢anom SR.

Stcastou nasej rovnice je skveld a mimoriadne efektivna madarska
diplomacia s mnohogenera¢nou tradiciou. Plnohodnotne podporovana
politickym konsenzom v tejto téme dokdze vytazit maximum, dokonca
aj z prehratych sporov. Toto je vSak konstanta, s ktorou musi kalkulovat
kazdy ,,partner” Budapesti. Nuz a kto iny ako susedia Madarska by to mali
vediet. I ked, ako to uz byva pri sporoch, efektivnost jedného partnera je
neraz dosledkom chyb toho na druhej strane stola. Tieto chyby mozeme
rozdelit do troch zakladnych kategérii. Malé chyby vacsinou koriguje na-
sledujuci vyvoj, resp. dd sa s nimi Zit. Na elimindaciu hrubych chyb je po-
trebné uz mimoriadne usilie, ktoré je vSak poviacsine vynalozené v inom
¢ase a kontexte. Preto nie je fahko obhdjitelné. Najzavaznej$imi su vsak
chyby strategického charakteru, ktoré sme uviedli na viacerych miestach
v nadej analyze. Na tieto chyby mozu doplacat nasledujuce generacie. Pri
podobnej amnézii, akou trpi sicasna slovenska spolo¢nost, v kombindcii
s odstupom c¢asu, sa nemusia ani zistit pri¢iny tychto chyb (a ich ,,p6vod-
covia®, ktori uz nebudu zaujimavi).

Dva uplne odlis$né modely spravania sa oboch krajin

Za uplynulé obdobie sa da lahko vypozorovat diametralne odlisné
spravanie oboch susedov. Hlavny rozdiel medzi demokratickymi §tatmi,
vratane Slovenska na jednej strane a Madarska na druhej strane, je velmi
zretelny. Ked na Slovensku diskutujeme o narodnostnej otazke, automa-
ticky myslime na nase narodnostné mensiny doma, na tzemi Slovenskej
republiky. Ked sa v$ak politici alebo média v Madarsku dotknd tejto témy,
obracaju svoj zrak za hranice svojho $tatu. Tento vzorec dlhodobého spra-
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vania sa Madarska, demonstrujici nepomerne vacsi zaujem o mensiny
v zahranici ako doma, silne spochybnuje kredit a motivy Budapesti.

Vietky slovenské vlady, vedené iprimnou snahou mat dobré vztahy,
boli a stale st(?) presvedcené, zZe problémy, nadnasané madarskou stranou,
maju bilateralny charakter. Ergo, slovenska strana nechce s tymito problé-
mami ,,obtazovat“ medzindrodné prostredie. Budapest to vSak pravidelne
a cielene robi! Bratislava preto vzdy chcela a chce rokovat o tychto zalezi-
tostiach, v sulade so zakladnou Zmluvou z roku 1995 a prostrednictvom
nou dohodnutého dialégu. Dialég vsak druha strana systematicky odmie-
ta. Slovenské vlady v ostatnom case prezentuji dobré vztahy - napriek evi-
dentnému rozporu so skuto¢nostou - pravdepodobne s cielom ,,upokojit*
verejnost. Slovenskd strana vnimala a vnima tieto problémy ako sucast
podstatne SirSieho kontextu, prevazne pozitivnej agendy medzi oboma
statmi. Filozofia slovenského pristupu spociva v presvedcenti, ze priatelské
vztahy medzi dvoma susedmi vytvoria priaznivi atmosféru aj pre mensi-
ny na oboch stranach.

Taktika madarského pristupu je zalozena na tom, Ze len ,,§tastna“ men-
$ina, ktorej vSetky poziadavky sa plnia, moze vytvorit pozitivnu atmosféru
pre priatelské vztahy medzi oboma $tatmi. Problémom je vsak to, Ze pojem
$tastia je velmi subjektivnou, a teda tazko meratelnou kategoériou. Nikto
pritom nevie, kto ma byt stastny. Mensinovy student alebo jeho rodic? Uc¢i-
tel na ndrodnostnej $kole, mensinovy farmar alebo mensinovi politici? Po-
sledna menovana skupina o0sob uz z principu nebude nikdy spokojna alebo
$tastna. Dal$im problémovym aspektom zmienenej taktiky je, ze ked sa
splni jedna poziadavka, vynori sa vzapati dalsia ... Je potrebné prihliadat aj
na isté, vy$sie spominané limity pri rieSeni mensinovej otazky. Z tohto do-
vodu, ak chct byt $taty seridzne pri hodnotenti situdcie prislu$nej mensiny,
mali by sa pridrziavat medzinarodne akceptovanych dokumentov. A toto
je pristup, ktorému by mala davat prednost slovenska strana - je to v jej
zdujme.

Strategickym cielom madarskej politiky, podporenej konsenzom hlav-
nych politickych sil, je revizia povojnového usporiadania v strednej Eurépe
a dosiahnutie hegemonie zjednotenim madarského naroda v Karpatskej
kotline. Robi vsetko preto, aby presvedc¢ila medzindrodné spolocenstvo,
najma velmoci o tom, Ze bez vplyvu/sihlasu Madarska sa ziadny zasad-
ny pohyb v nagom priestore neudeje. Zakladnym taktickym postupom vo
vztahu k SR je neakceptovat Ziadne dohodnuté rieSenia, udrziavat vztahy
v permanentnom napiti a sicasne toto napitie internacionalizovat. Logic-
ky teda nezdiela nas Gprimny zdujem prezentovat pozitivne aspekty nasej
dvojstrannej spoluprace, ktoré stale prevladaju.

Nasledkom absencie systémového pristupu k celej komplexnosti vzta-
hov zo slovenskej strany je neadekvatne vyhodnotenie, paradoxne, velmi
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¢itatelného spravania madarského partnera. Konkrétne - v ten isty den,
ked slovensky parlament ratifikoval eurépsku jazykovud chartu a priznal
madarskému jazyku najvyssiu moznu pravnu ochranu — madarsky parla-
ment schvalil krajansky zakon, voci ktorému sa (nielen) slovenskd strana
dlhodobo ohradzovala. Standardna krajina by v takejto situacii odlozila
ratifikaciu jazykovej charty. Nie vSak velkorysé Slovensko. Iny priklad:
v ¢ase promocii prvych absolventov komdrnanskej univerzity v madar-
skom jazyku obvinovala Budapest slovensku stranu z jazykovej genoci-
dy (!) v suvislosti s legislativou, ktora riesila pouzivanie iradného jazyka
v tradnom styku. Standardna krajina by v takejto situdcii velmi nahlas
poukadzala na tato suvislost. Nie viak empatické Slovensko.

Preco je cielom madarského revizionizmu SR?

Niekedy sa pontika otazka, preco si Budapest na svoj sustredeny utok
v nadom regione vybrala zo susednych krajin prave Slovensko. Pre potreby
tejto analyzy ponechame stranou vyvoj na Ukrajine, kde Madarsko pracu-
je na erozii $tatnosti nasho najvéacsieho spolo¢ného suseda — vyuzivanim/
zneuzivanim etnického faktora!

Nevycerpavajtca odpoved by mohla zniet asi takto.

Ad a) s ohladom na kratkost ¢asu je identifikacia slovenskej spolo¢nos-
ti so slovenskou $tatnostou, uroven narodného povedomia, ako aj uroven
vzdjomnej spoluprace slovenskych politickych sil vo vztahu k Madarsku
- najnizsia.

Adb) troven pravnej ochrany madarskej mensiny, politickej organiza-
cie jej elity, ako aj roznych vizieb na Budapest je zrejme - najvyssia.

Ad ¢) v porovnani s Madarskom sa Slovensku ekonomicky dari viac.
Plynutim ¢asu si slovenski ob¢ania madarskej narodnosti viac a viac uve-
domuju, ze existencia slovenskej $tatnosti nie je len kratkou epizédou. Na-
opak, ma perspektivu. Stcastou celkového obrazu v madarskej komunite
je velka, ml¢iaca a relativne spokojna skupina verzus pomerne mala skupi-
na stale nespokojnych jedincov, av$ak dobre organizovanych a hlavne mo-
tivovanych - Budapestou. Vyznamnou deliacou ¢iarou medzi madarskou
mensinou na Slovensku a susednou krajinou sa stal na$ vstup do eurozony.
Je predpoklad, ¢oho sa aj Madarsko obava, Ze madarska mensina v SR sa
bude stale viac identifikovat so SR (pozri tiez parlamentné volby 2020).
Od roku 2006 rastie pocet §tudentov z madarskej mensiny na slovenskych
gymnaziach. Kazdé piate manzelstvo na juhu Slovenska je zmie$ané.
V porovnani s rokom 1997 - 12 percent, v roku 2007 to bolo uz 40 percent
slovenskych Madarov, ktori povazuju Slovensko za svoju vlast.

Ad d) madarské elity kalkulujua so slovenskou ustupcivostou a prispd-
sobivostou, ktora prekvapovala aj najznamejsieho a dodnes neprekonané-
ho znalca ndrodnostnych pomerov v nasom regione S. Watsona.
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Ad e) vyclenenie Slovenska z Uhorska islo inou cestou ako ostatné
narody a preto ma Budapest osobitnu optiku na ,,Felvidék“. Pripomenime
si, ze okrem Slovakov boli Madari jedinym etnikom plne integrovanym
v uhorskej monarchii. A kedZze sa ,,vladnuci“ madarsky narod, na principe
vylucnosti plne identifikoval s tymto kralovstvom, v mentdlnom nastave-
ni madarskych elit su obyvatelia Slovenska (pozn. nie Slovéci, tito nie st
vnimani ako rovnocenni partneri), povazovani za suciastku politického
a teritoridlneho priestoru, ktory treba opdatovne ovladnut. Nezabudajme
ani na to, Ze pocas turbulentnych ¢asov tureckej okupéacie Uhorského kra-
Tovstva bolo prave dnesné Slovensko ,,pokojnym pristavom® dobovych elit.
Najslavnejsie stranky dejin madarského naroda boli pisané na dnesnom
slovenskom uzemi. Uhorsky snem v Bratislave v prvej polovici 19. storocia
bol dejiskom prebudenia madarského naroda v etnickej a najma politickej
rovine. Tu prvykrat re¢nil v limanej madarcine a po mnohych storoc¢iach
fakticky vdychol Zivot jazyku nasich susedov Istvin Széchényi v oktdbri
1825. Neskor, v marci 1848, tu zacal, paradoxne, jeho najvic¢si oponent
Lajos Kossuth svoju slavnu revoltciu burcovanim proti cisarskemu dvoru.
Preto je dodnes Slovensko akousi ,,perlou” v oc¢iach a dusi madarskych =
uhorskych elit.

Mozny dalsi vyvoj a jeho varianty

Na zaklade doterajsieho vyvoja sme dost jasne identifikovali ciele ma-
darskej politiky voci SR a regionu a jej ndstroje na dosahovanie tychto cie-
lov. Preto si vieme aspon priblizne predstavit, aké bude spravanie Budapes-
ti. Ostatne, ,,nastartovala® viacero procesov, v ktorych bude pokracovat.
Paradoxne, podstatne menej je predvidatelné spravanie SR - v reakcii na
madarskua politiku. Reakcii preto, lebo aktivnej politiky Bratislavy voci
partnerovi bolo ako $afranu. Da sa tomu do istej miery rozumiet. Nie je to
prirodzend agenda SR, a preto sa v nej citi nepohodlne. Vela bude zédlezat
od toho, ¢i sa vyssie popisané asymetrie budu nadalej prehlbovat alebo
dojde k nejakym korekcidm. Pripadne, ¢i slovenské elity vyuziju vyssie
spominané otvorené okno po ostatnych parlamentnych volbach. Jedno je
isté. Vieme, ¢o urobi v citlivych témach druha strana. Treba vsak zdoraz-
nit, Ze to urobi len vtedy, ak jej to slovenska strana dovoli. Inymi slovami,
Budapest ide potial, pokial nepociti konzistentny a efektivny odpor (pozri
Gabcikovo, ,sukromna cesta“ madarského prezidenta do Komarna, zakon
o Statnom jazyku, $taitnom obcianstve atd.). Bude pokracovat v expanzii
svojho vplyvu do SR, pouzivajic pritom ,rétoriku® dobrych vztahov, na
ktorej tak slovenskej strane zalezi. Preto vyvoj vztahov bude podstatne
viac ur¢ovany pristupom Bratislavy.

Predpokladané aktivity: Budapest bude v suc¢innosti s madarskymi
mensinami v zahrani¢i aj nadalej vyuzivat/zneuzivat r6zne medzinarodné
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institucie voci susedom. Aby sme nehovorili iba o SR, t. j. v $irSom kontex-
te — bude blokovat spolupracu NATO s Ukrajinou s ciefom ovplyvnit ja-
zykovu politiku v nasej spolo¢nej susednej krajine. S prihliadnutim na to,
ze ad a) $tatny jazyk je nielen dolezitym komunikacnym ndstrojom ale tiez
prostriedkom k posiliiovaniu sidrznosti spolo¢nosti a sic¢asne ad b) Bu-
dapest napriek vyraznému odporu ukrajinskych uradov udeluje madarské
$tatne obcianstvo, porusujic tym ukrajinsku legislativu - cielene pracuje
na erdzii ukrajinskej tatnosti.

V prostredi Eurdpskej tinie: bude madarska strana, tu mame na mysli
Budapest v spolupraci s madarskymi mensinami v regiéne, presadzovat
rozne formy obcianskych iniciativ s ciefom rozsirovania mensinovych
prav. Doterajsi vyvoj nedava velku $ancu uspechu tymto iniciativam. Pre
madarsku stranu je vSak mimoriadne dolezity efekt samotnej ,,mobiliza-
cie“ integrujuceho sa madarského naroda v Karpatskej kotline, ktora ,,zvy-
$i“ jeho legitimitu.

Bilaterdlne voci Slovensku: bude vytvarat tlak na akceptovanie ma-
darskej koncepcie statneho obcianstva. Vidina vladneho FIDESZ-u na zis-
kanie dalsich 100 tisic volicov - s prihliadnutim na tamojsie parlamentné
volby 2022 - je mimoriadne motivujuca. Dalej sa bude usilovat o rehabi-
litaciu J. Esterhdzyho s cielom tplne prehodnotit historicky vyvoj, veduici
k druhej svetovej vojne. S tym istym ciefom bude pokracovat v spochyb-
novani dekrétov prezidenta republiky.”® Podla vzoru ziskania istych prv-
kov kultirnej autonémie v nedavnej minulosti bude snaha podobné ciele
dosahovat aj v inych oblastiach Statnej spravy. Budui pokracovat pokusy
o zmenu uUstavy SR s ciefom eliminovat narodny rozmer v jej preambule.
Bude rast tlak na prijatie osobitného zdkona o ndrodnostnych mensinach
s cielom presadzovat etnicky separatizmus na pravnom zéklade.

Velky doraz bude madarska mensina/Budapest klast na dalsie rozsi-
rovanie jazykovych prav. Treba to vnimat v kontexte dlhodobych, sustre-
denych a koordinovanych sndh dosiahnut, (nielen) na zmieSanom tzemi
SR, oficidlny uradny dvojjazy¢ny rezim. Inymi slovami, aby mal madarsky
jazyk vo vsetkych oblastiach verejného Zivota rovnaky status ako Statny
jazyk. Také nieco v8ak nie je v zaujme SR, o. i. aj preto, lebo by doslo k dis-
krimindcii jazykov ostatnych narodnostnych mensin. Bertc tiez do uvahy
doterajsiu skusenost, je mozné s vysokou pravdepodobnostou predpokla-
dat, ktory jazyk by bol v takomto rezime a v takomto prostredi uprednost-
novany.

V rdmci rozvoja ,dobrych vztahov na madarsky sp6sob“ bude Buda-
pest pokracovat v oc¢iernovani takmer vsetkych veci, ktoré suvisia so Slo-
venskom, jeho $tatnostou, histériou, mensinovou politikou atd. Mutatis
mutandis bude postupovat aj voci ostatnym susedom s vynimkou Ra-

> Ide o dekréty prezidenta republiky Edvarda Benesa.
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kuaska. Treba povedat, Ze Budapest je velmi citatelna. Co hovori, to aj robi.
Slovenska strana so svojim obcianskym, liberalnym, niekedy aZ sterilnym
pristupom k histérii vlastného $tatu bude primerane tomu (ne)reagovat.

Namiesto zdveru mozeme konstatovat nasledujice. Madarska politika
dokazuje za celé uplynulé storocie - svojim véemoznym usilim o ziskanie
hegemonie v naSom regione, nerespektujuc pritom prirodzené zaujmy svo-
jich susedov - Ze rozhodnutie, prijaté 4. juna 1920 bolo plne opravnené.
V demokratickej, integrovanej Eurdpe je na$ juzny sused azda jedinym
$tatom, ktory otvorene deklaruje, Ze ,hranice jeho ndroda sa nezhoduju
s hranicami $tatu® - ¢o je treba riesit ...

V tazko odhadnutelnom ¢asovom horizonte mozu nastat v principe
nasledujuce tri zékladné varianty vyvoja.

Ad 1) slovenské politické elity v SR za¢nt narodnostnt politiku riesit
koncepc¢ne, systémovo a vo vzajomnej spolupraci. Opierajtc sa o odborné
analyzy, aktivne vstupia do vy$sie popisovanych procesov a budu obha-
jovat aj legitimne zdujmy vacsinovej spolo¢nosti a inych mensin, nielen
madarskej. Vysledkom by mala byt skuto¢na rovnovaha v spolo¢nosti,
ktora bude garantovat dlhodoby pokoj. Na eurdpske pomery vysoka uro-
ven ochrany mensin na Slovensku vytvdra na to viac ako solidny ramec.
Mozno doc¢asne nebudeme mat najlepsie vztahy s Budapestou. Ziskame
vdak nieco ovela cennej$ie — re$pekt madarskej strany. ReSpekt partnera,
kedy bude vo vztahu existovat skuto¢ny dialdég a nie monoldg zalozeny na
nekonciacich sa jednostrannych poziadavkach.

Ad 2) udeje sa zazrak. Jeho stucastou bude fakt, Ze lojalna cast ma-
darskej mensiny sa stane kritickou masou v tejto komunite. Bude sa pl-
nohodnotne integrovat do slovenskej spolo¢nosti, zachovévajtc si pritom
vietky aspekty svojej narodnostnej identity. Odmietne lakania z Budapesti
a z vlastnej iniciativy nedovoli tunaj$im stipencom etnického separatiz-
mu a revizionizmu pokracovat v ich ¢innosti: radikalizovat medzietnické
vztahy na nagom tizemi. Pamadtajme v3ak na to, Ze dejiny povacsine neme-
nili ml¢iace masy, ale motivovani jedinci.

Ad 3) bude pokracovat doteraj$i proces vyznacujuci sa ,zdielanou su-
verenitou®, pri ktorom Madarsko uplatniuje nielen svoj vplyv, ale aj $tatnu
moc na naSom uzemi a voc¢i nasim $tatnym obcanom. Budapest uz svojim
konsolidovanym usilim vytvorila takmer vSetky podmienky - politické,
pravne, institucionalne (v plnom prude sa riesia ekonomické) — na fun-
govanie paralelného, kvazi $taitu madarskej mensiny na uzemi SR. Bude
uz len ¢akat na vhodny moment. Inymi slovami, proces postupne povedie
k erézii slovenskej $tatnosti. Najvacsi problém spociva v tom, zZe ked za¢na
byt prvky tohto procesu viditeIné, moze byt neskoro.
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Zaver

Mapa sveta nadobudla po prvej svetovej vojne tplne novy obraz.
V tomto kontexte vznik Cesko-Slovenska pred storo¢im znamenal pre
dne$né Slovensko doslova operaciu, ktora zachranila jeho zivot. Prec¢o?
Vycerpavajucu odpoved modzeme najst na druhej strane Dunaja. Staci sa
pozriet, ¢o sa udialo s takmer polmiliénovou slovenskou komunitou, ktora
zostala na izemi Madarska po Trianone. DIhodoba madarska ,,mensino-
va“ politika je dovodom, preco dne$na otrasena a mala slovenska men-
$§ina nie je schopnd komunikovat vo svojom materskom jazyku. Toto je
dokazom toho, aka budicnost pripravovali madarské elity pre slovensky
narod v pripade, zeby Uhorské kralovstvo prezilo prvi svetovi vojnu. Nie
je prekvapenim, Ze pribeh Slovakov pokrac¢oval v Madarsku po Trianone.
Mozeme povedat, Ze z etnického pohladu je najvac¢sou obetou Trianonu
slovenska mensina v Madarsku.

Madarské politické elity v Rakusko-Uhorsku povzbudzovali vstup
monarchie do vojny po boku Nemecka na jej zac¢iatku. Nebolo preto pre-
kvapenim, Ze pri reorganizacii politického priestoru v strednej Eurdpe
spojenci zohladnili aktivnu ulohu Budapesti pri rozputani najznicujtcej-
$ieho konfliktu v dejinach Eurdpy. Pri priprave mierovej zmluvy s novym
Madarskom nemohlo medzinarodné spolocenstvo ignorovat silny hlas
nemadarskych narodov v historickom Uhorskom kralovstve. Hlas hovo-
riaci jasné ,NIE® ich spolo¢nej buduicnosti v jednom $tate s madarskym
narodom po svojich velmi tragickych skasenostiach s tymto spoluzitim.

Politické elity v Budapesti - na rozdiel od Rakuska, ktoré sa zmierilo
s rozpadom Rakusko-Uhorska - neboli ochotné akceptovat novu tvar svo-
jej krajiny na mape novej Eurdpy. Kedze Madarsko vo svojej realnej poli-
tike nikdy neprijalo Trianon, jeho susedia pocituji nasledky do dnesného
dna. Vytvorila sa a pestuje umela fikcia, Ze Madarsko stratilo rozsiahle
uzemia a obyvatelstvo. Ni¢ nemoze byt dalej od pravdy, kedze Madari zis-
kali svoj novy, narodny stat a preto o ni¢ nemohli prist. Revizionizmus sa
vsak stal ustrednou nitou tak v domacej ako aj zahranicnej politiky Buda-
pesti. V medzivojnovom obdobi tato politika urobila z Madarska strate-
gického spojenca fasistického Talianska a nacistického Nemecka v strednej
Eurépe. ,Vdaka®“ tomuto spojenectvu mohlo Horthyho Madarsko obsadit
rozsiahle uzemia Slovenska, Rumunska a Juhoslavie — v prikrom rozpore
so zakladnymi principmi medzindrodného prava. Mensinova otézka bola
vtedy zneuzita ako zamienka k invazii do susednych krajin.

Pred vstupom do euroatlantickych $truktir uzavrelo Slovensko s Ma-
darskom v roku 1995 Zmluvu o dobrom susedstve a priatelskej spolupraci
- tento krok bol velmi priaznivo hodnoteny medzindrodnym spolocen-
stvom. Najvyznamnejsia zmluva v novodobej histérii svojim velmi kom-
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plexnym pristupom vytvorila vhodny ramec pre spolupracu oboch histo-
rickych ndrodov vo vietkych oblastiach. Nalezitd pozornost bola venovana
spolupraci pri ochrane narodnostnych mensin. Do zmluvy boli zahrnuté
vietky relevantné medzindrodné dokumenty so zvlastnym zretelom na
Ramcovy dohovor Rady Eurépy o ochrane narodnostnych mensin. Oba
$taty ratifikovali tiez Eurépsku chartu pre regiondlne a mensinové jazy-
ky. Vdaka tomu moézeme konstatovat, Ze existuju uplné politické, pravne
a institucionalne podmienky (zmie$and komisia) pre plnohodnotny dvoj-
stranny dial6g o mensinovej otazke.

Pri porovnani ako obe krajiny plnia svoje zavazky vyplyvajuice zo spo-
minaného Dohovoru a Charty prideme k nasledujicemu zaveru: Sloven-
sko dlhodobo realizuje svoje zavazky a poskytuje najvyssiu ochranu ma-
darskému jazyku. Studenti z madarskej menginy mézu ziskat vzdelanie vo
svojom jazyku na univerzitnej urovni - financované zo $tatneho rozpoctu.
Slovenski mensinovi $tudenti v madarskom $kolskom systéme sa dostanu
sotva k hodindm o materskom jazyku. Inymi slovami Madarsko neplni ani
tl najnizsiu uroven ochrany slovenského jazyka, ktort Budapest formalne
akceptovala. Napriek evidentnej asymetrii v prospech madarskej mensiny
v SR - Budapest pokracuje vo svojich poziadavkach o rozsirenie mensino-
vych prav pre etnickych Madarov na Slovensku.

Velmi skoro po uzavreti bilaterdlnej zmluvy bolo jasné, zZe Budapest
nie je pripravena na zmierenie sa so svojou vlastnou histériou. Takéto
zmierenie sa vSak povazovalo/povazuje za conditio sine qua non pre bu-
duci dialég medzi susedmi aj preto, lebo obaja boli stcastou eurépskych
integra¢nych procesov. Namiesto toho Madarsko - vo svojom presvedcent,
Ze je najvacsou obetou svojej vlastnej histérie — spustilo modernu verziu
historického revizionizmu. Kedze podmienky v strednej Eurdpe po stu-
denej vojne neboli ,,priaznivé“ k zmene hranic, ¢o bolo cielom Madarska,
madarski politici zamerali svoju pozornost na madarské mensiny v sused-
stve. Pochopitelne vratane Slovenska. Potom ako sa madarskej strane ne-
podarilo presadit koncepciu etnickej autondémie na eurdpskej, regionalnej
ani bilaterdlnej urovni, ktorého ciefom bolo ziskat politickd kontrolu nad
madarskymi mens$inami v zahrani¢i a podpora etnického separatizmu
v regiéne - prisla Budapest s projektom ,integracie madarského naroda
v Karpatskej kotline®. T. j. spojit Madarsko a madarské mensiny v sused-
nych krajinach priblizne na uzemi, ktoré pred viac ako storo¢im predsta-
vovalo Uhorské kralovstvo.

Koncom minulého storoc¢ia Madarsko dramaticky znizilo svoj zaujem
na dvojstrannej spolupraci pri ochrane mensin a de facto opustilo imple-
mentaciu Zmluvy z roku 1995. Sucasne Budapest zvysila rozne druhy jed-
nostrannych opatreni vo vztahu k madarskym mensindm v regione, vrata-
ne Slovenska. Boli prijaté rozhodnutia politického, pravneho a finan¢ného
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charakteru s cielom pripravit prislusné kapacity a spustit realizaciu spo-
minaného projektu integracie madarského naroda v Karpatskej kotline.

Conclusion

Global order assumed after World War I a completely new shape. In
this context - the appearance of Czecho-Slovakia a century ago was for
today’s Slovak nation literally an important life-saving operation. Why?
We may find an exhausting answer across the Danube river. Look at what
has happened to the half a million-strong Slovak community that had re-
mained on the territory of Hungary after Trianon. Hungarian ,,minority“
policy in the long-term has caused what is perceived today as a shaken
and small Slovak minority unable to communicate in their mother tongue.
This can serve as evidence as to what future the Magyar elite had in store
for the Slovak people had the Kingdom of Hungary survived World War 1.
It is no surprise that the story of the Slovaks in the historic kingdom conti-
nued in Hungary after Trianon. We may say that from the ethnic point of
view the Slovak minority in Hungary has been a major victim of Trianon.

Before the First World War started, Magyar political elites were keen
to encourage the Austro-Hungarian Empire to go to war alongside Germa-
ny. No surprise then that the Allied Powers when negotiating reorganiza-
tion of political space in Central Europe took into consideration an active
role of Budapest in launching the most devastating conflict in the history
of Europe. The international community in the process of preparing the
Peace Treaty with new Hungary could not ignore a strong voice of non-
-Magyar peoples living in the historic Kingdom of Hungary. Voice saying
a clear ,NO® to sharing their common future in a single state with the
Magyar nation after their very tragic experiences.

Unlike Austria, reconciled to the disintegration of Austria- Hungary,
political elites in Budapest did not want to digest their country’s new shape
on the political map of new Europe. Whereas Hungary in its real poli-
tics has never accepted Trianon, its neighbours have been witnessing its
consequences until nowadays. There has been created an artificial fiction
that Hungary lost territories and population. It is simply not true, where-
as Magyar people had obtained their own national State - therefore they
could not lose nothing. However, revisionism in Budapest has turned to
be a central pattern in both domestic and foreign policy. In the mid-war
period this policy made from Hungary a top and strategic regional ally
of the Fascist Italy and the Nazi Germany in central Europe. ,,Thanks® to
this alliance Horthy’s Hungary could occupy vast territories of Slovakia,
Romania, Yugoslavia — in obvious breach of basic principles of internatio-
nal law. Minority issue was back then abused as pretext for invading the
neighbouring countries.
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On their way to be integrated into Euro-Atlantic structures, Slovakia
and Hungary concluded the Treaty on good neighbourliness and friendly
cooperation in 1995 - a step that was highly appreciated by the interna-
tional community. Very complex approach of the most important treaty
in recent history has created a suitable frame for co-operation in all walks
of life between the two historic nations. Due attention was paid to the co-
-operation in the field of the protection of national minorities. All relevant
multilateral documents with special focus on the Framework Convention
of Council of Europe for the protection of national minorities have been
incorporated into the treaty. Both countries also ratified European Charter
for Regional or Minority Languages. Given all this, we may state that there
exist very comprehensive political, legal and institutional (mixed commis-
sion) conditions for full-fledged bilateral dialogue on minority issues.

When comparing the implementation of commitments by both coun-
tries with the above-mentioned Convention and Charter, we may come to
the following conclusion: Slovakia in the long term has been honouring
its commitments to provide the highest level of protection of the Magyar
language. Magyar minority students in Slovakia may be taught in their
language at a University level; such education being financed from govern-
ment budget. Slovak minority students in the Hungary’s school system
have hardly classes of, let alone in their mother tongue. In other words
Hungary has not complied with even the lowest level of protection of the
Slovak language for minority that Budapest had formally accepted. Despi-
te this evident asymmetry in favour of the Magyar minority in Slovakia,
Budapest has continued in claiming extension of minority rights for ethnic
Magyars in Slovakia.

Very soon after the conclusion of the bilateral treaty it became clear
that Budapest was not ready for reconciliation with its own history. This
has been considered to be conditio sine qua non for future dialogue betwe-
en neighbours, but also for being part of the European integration process.
Instead of that, being convinced that it had been a major victim of its own
history, Hungary re-launched a ,modern” version of historic revisionism.
Whereas conditions in Central Europe after the end of the Cold War were
not ,conducive to change of borders - a goal widely shared in Hungary
- Hungarian politicians re-focused their attention on Magyar minorities
in the neighbourhood. Including Slovakia, of course. After having failed
to enforce its concept of ethnic autonomy on the European, regional and
bilateral level, the aim of which was both to excercise political control over
Magyar minorities abroad and to promote ethnic separatism in the region,
Budapest has come up with a project of the ,,integration of the Magyar na-
tion in the Carpathian Basin® It means Hungary plus Magyar minorities
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in neighbouring countries, approximately on the territory that century ago
was the Kingdom of Hungary.

By the end of last century, Hungary dramatically slowed down bi-
lateral co-operation on the minority protection and de facto abandoned
implementation of the Treaty concluded in 1995. Budapest simultanously
increased various kinds of unilateral steps towards Magyar minorities in
the region, including the one on the territory of Slovakia. Political, legal
and financial decisions were taken in order to build up capacities and thus
put into effect the above-mentioned project of integration of the Magyar
nation in the Carpathian Basin.
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Abstract

A popular and almost official denomination of the form of state of
interwar Hungary is the “kingdom without a King”.' The Hungarian state,
after the collapse of the Austro-Hungarian Monarchy and the subsequent
revolutionary (republican, later communist) attempts for government, was
defined as a kingdom. Based on the historical constitution, the election of
a national king would not have been acceptable at least for the legitimists,
who considered the Sanctio Pragmatica (adopted in Hungary in 1723) as
a fundamental (cardinal) law of the Hungarian constitution being still in
force, while the restoration of the Habsburg dynasty would have also been
impossible due to the international circumstances, mainly the revulsions
of the victorious Entente powers, and especially the surrounding coun-
tries. The solution was a strange, maybe unique type of (deputy) head of
state, the position of a “governor” (kormdnyzo), that earlier had a historical
meaning of a regent and tutor for underage kings in Hungarian history. In
this study, we make an attempt to explain as to why this term was chosen,
and how this position was transformed from an almost republican to a
truly monarchic type head of state, while it could be less and less inter-
preted as the deputy of a king (as the regent’s position would have actually
suggested).

I KUPPER, H.: Evolution and Gestalt of the Hungarian state. In: The Administrative
State. (The Max Planck Handbooks in European Public Law. Vol. 1.) Eds.: VON BOG-
DANDY, A. - HUBER, P. M. - CASSESE, S.: Oxford University Press, Oxford, 2017,
290-328., p. 307. For a detailed analysis, see: TAKACS, P.: On stateform of Hungary
between 1920 and 1944: Applicability of the term “monarchy without a king”. Journal
on European History of Law 10. 2/2019, 139-149., pp. 139-141.
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Introduction

The American historian Thomas L. Sakmyster, author of one of the
best biographies ever written about Admiral Nicholas Horthy (1868-1957),
the Hungarian head of state during the interwar period (1920-1944), po-
ints out in the first endnote to his excellent book that “the Hungarian term
for the office to which Horthy was elected [on March 1, 1920], kormdnyzé,
has traditionally been translated [to English] as ‘regent’ [...]. However, this
is an inadequate meaning of ‘governor’ [the literary equivalent of the Hun-
garian word kormdnyzé] and does not imply allegiance to a monarch”.? As
we will see, at least at the beginning, Horthy’s position was very probably
intended to be identical to regency for an absent and de facto “incapacita-
ted” king, but as it is correctly interpreted by Sakmyster, as time went by,
it became increasingly distanced from this original meaning, borrowed
by the legislators from the late medieval Hungarian constitutional history.

1 Election of a “Governor” in 1920

On March 1, 1920, the newly formed unicameral and provisional Na-
tional Assembly of Hungary (Nemzetgyfilés) elected Horthy to act as the
kormdnyzé which, as we mentioned above, can be literally translated as
“governor” (kormdnyozni means “to govern” in Hungarian), and histori-
cally meant a regent (“a person appointed to rule a state because the king
or queen is too young or unfit to rule, or is absent”).> According to § 12
of the relating law, Act I of 1920, “The National Assembly - until it will
make final arrangements for the way the powers of the head of state are
to be exercised, and pursuant to this, the head of state will actually enter
office - shall elect a Regent [...]”. By virtue of the first paragraph of § 13,
“The Regent shall be entitled to constitutionally exercise all rights due to a
monarch within the bounds defined below™.*

This was nothing else than the postponement of (or, at least, fear of ex-
pressing) the declaration on the reinstatement of the monarchic state form,

2 SAKMYSTER, T.: Hungary’s Admiral on Horseback. Miklés Horthy, 1918-1944. Boul-
der Co., New York, 1994, p. 403. (Note 1)

> Pocket Oxford English Dictionary. 11th edition. Ed.: WAITE, M.: Oxford University
Press, Oxford, 2013, p. 765.

4 Source of the English translation of Act I of 1920: MATHE, G. - POLOSKEL F.: A
public-law interregnum. In: The Hungarian State. Thousand Years in Europe. Eds.:
GERGELY, A. - MATHE, G.: Korona Kiado, Budapest, 2000, 257-278., p. 260.
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and the decision on how the king’s position would be (or why it would not
be) filled again. The historical form of the Hungarian state was monarchy,
and in March 1920, the Kingdom of Hungary had a living king. On No-
vember 11, 1918, Charles I'V (r. 1916-1918, in Austria as Charles I, Emperor
of Austria) signed a declaration written on a typewriter in the Schonbrunn
Castle in Vienna, in which he “recognized the free decision of German-
-Austria on its future form of state”. On the next day, the provisional natio-
nal assembly enacted that “German-Austria is a democratic republic”.’ On
November 13, the king signed another, hand-written declaration (this time
in his imperial residence in Eckartsau Castle, which is why this declaration
has become known as the “Eckartsau proclamation”), concerning his other
kingdom, Hungary:

“I do not want my person to serve as a barrier to the free progression of
the Hungarian nation, for which I have the same feelings of love as before.
Therefore, I hereby renounce all kind of participation in state affairs, and I
accept, in advance, the decision that shall establish the future state form of
Hungary.®

This document cannot be interpreted in any other way than as a coun-
terpart of the Vienna proclamation. Thus, should “the Hungarian nation”
(parliament or “the people”?) choose a republican form of government (as
it was the case on November 16, 1918, with the so-called “People’s Resolu-
tion” of the Hungarian National Council, which did not have any authori-
zation or legitimacy to act as a constituent assembly, because it was not an
elected body), the king would have left the throne, because a republic can-
not have a king as its head of state. However, the Eckartsau proclamation
does not mention any abdication from the throne.” Furthermore, by virtue

> BRAUNEDER, W.: Osztrdk alkotmdnytiorténet napjainkig. (A Constitutional History
of Austria up to the Present Day.) JPTE AJK, Pécs, 1994. pp. 241-242.; SZABO, L.
Ausztria dllamszervezete, 1918-1955. (Organisation of the Austrian State, 1918-1955).
PPKE JAK, Budapest, 2010, p. 41. For the proclamation of 11 November 18 of Charles

I, Emperor of Austria see: https://upload.wikimedia.org/wikipedia/commons/6/61/
Verzichtserkl%C3%A4rung Karl I. 11.11.1918.jpg (accessed: 28/04/2020)

¢ Translated by the author. In Hungarian see: Nemzetgyiilési iromdnyok. (Documents of
the National Assembly.) 1920. Vol I. p. 14. A high quality digital copy of the proclama-
tion can be downloaded from the website of the Hungarian National Archive, https:/
mnl.govhu/a_het dokumentuma/iv karoly eckartsaui nyilatkozata.html (acces-
sed: 28/04/2020)

7 CSEKEY, I.: A kormanyzoi jogkor reformja. (Reform of the governor’s powers.) Acta
Litterarum ac Scientiarum Regiae Universitatis Hungaricae Francisco-Josephinae.
Sectio Juridico-Politica. 1/1937, 103-161., p. 112.; PUSKI, L.: A Horthy-rendszer (The
Horthy Regime.) Pannonica Kiadd, Budapest, 2006, p. 19.; SZABO, 1.: A kiralyi tron
betoltése koriili vitak a két vilaghaboru kozotti Magyarorszagon. (Disputes about the
accession to the throne in interwar Hungary.) Iustum Aequum Salutare, 1-2/2006,
171-189., p. 177.
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of Act III of 1848, an abdication without a ministerial countersignature
would not have been valid - moreover, according to Act III of 1867 “all
abdications from the throne in future shall be made by a special notice to
and with a constitutional approval of Hungary” (§ 3).*

Following this path, we can establish that Hungary had two options
after the fall of the so-called Hungarian Soviet Republic in August 1919:
the revolutionary way (to stay with a republican form of state, in line with
the examples of Austria or Czechoslovakia, without any legal succession
with the former Austro-Hungarian Monarchy and the historical Kingdom
of Hungary) and the “counter-revolutionary” solution (to go back to the
times before the revolutions, i.e., the restoration of the historical kingdom).
The latter would have meant the legal succession with the Monarchy, which
very well met the interests of the Entente, and a decisive breaking with the
revolutionary governments of 1918-1919 which, on the other hand, was in
line with the ideas of the new-old Hungarian political elite. The primary
theoretical basis (“state ideology”) of the post-revolutionary Hungarian
state and politics was the doctrine of legal continuity (jogfolytonossdg).’

In early September 1919, a prominent British diplomat, Sir George Rus-
sell Clerk (1874-1951) was sent to Hungary, who managed to agree with the
acting prime minister Istvdn Friedrich (1883-1951) and also with Nicho-
las Horthy, then a commander-in-chief of the so-called “National Army”
(armed troops maintaining law — with disputable means, and in lack of
any constitutional authorization - in the country after the collapse of the
communist government) that, provided that the universal suffrage procla-
imed by the revolutionary Karolyi government of 1918 would be preserved
and the Social Democrats and some other politicians of the moderate left
(liberals) would join the government, Horthy and his National Army could
march to Budapest and take over the capital from the Romanian occupy-

8 CSEKEY 1937, p. 112, SZABO 2006, p-177; TOMCSANYI, M.: Magyar kozjog. Al-
kotmdnyjog. (Public Law. Constitutional Law.) Kiralyi Magyar Egyetemi Nyomda,
Budapest, 1926, p. 177. [This provision is referring to the fact that the abdication of
Ferdinand V (Ferdinand I as the Emperor of Austria) in December 1848 was uncon-
stitutional.]

®  KUPPER 2017, p. 307. (In the Hungarian politics of the interwar period, the doctrine
of legal continuity served as a point of reference against the Treaty of Trianon.) For a
comprehensive presentation of this doctrine in recent literature, see: SCHWEITZER,
G.: Kozjogi provizorium, jogfolytonossag, j kozjogi irany. A két vilaghdboru kozotti
magyarorszagi alkotmanyjog-tudomany vazlata (Public law provisorium, legal con-
tinuity, new public law direction.) In: SCHWEITZER, G.: A magyar kirdlyi koztdr-
sasdgtol a Magyar Koztdrsasdgig. Kozjog- és tudomdnytorténeti tanulmdnyok. (From
the Hungarian royal republic to the Republic of Hungary. Studies on public law and
history of science.) Publikon Kiadd, Pécs, 2017, 7-47., pp. 14-18.

220



ing forces."” In January 1920, the general elections were held, and the Na-
tional Assembly convened in February 1920.

According to the final version of the explanatory memorandum atta-
ched to the already cited Act I of 1920," the exercise of the royal power had
been interrupted on November 13, 1918, and the only “depositary” of the
Hungarian sovereignty at that point was the National Assembly itself, as
the representative body of the people. The National Assembly reserved its
right to draw the consequences of Charles IV’s proclamation for the times
after the peace deal and, at that time, it intended to only make indispen-
sable decisions in order to restore the constitutionality of the government
of Hungary. For the period of interruption in the function of the head of
state, the National Assembly decided to elect “a governor” (Horthy’s name
is not mentioned in the explanatory memorandum, not even as a candida-
te). This provisional decision was a compromise between those, who inten-
ded to elect a new king (“free electors”), and those, who wanted to call king
Charles IV back to the throne (legitimists) — or rather to postpone the de-
cision between these two sides, both supported by eminent legal scholars.'?

10 HAJDU, T. - L. NAGY, Z.: Revolution, counterrevolution, consolidation. In: A His-
tory of Hungary. Eds.: SUGAR, P. F. - HANAK, P. - FRANK, T.: Indiana University
Press, Bloomington, 1990, 295-318., pp. 311-312.; PROTHEROE, G.: Sir George Clerk
and the struggle for British influence in central Europe, 1919-26. Diplomacy and Sta-
tecraft 12. 3/2001, 39-64., pp. 43-45.

I See: Nemzetgyiilési iromdnyok. (Documents of the National Assembly.) 1920. Vol I. pp.
9-25.

TAKACS 2019, pp. 146-147. Concerning the two main legal opinions about the termi-
nation or survival of the Sanctio Pragmatica (Act 11 of 1723 as a Hungarian fundamen-
tal law) after the collapse of the Austrian Empire see also: SZABO 2006, pp. 172-174.
From the literature of the interwar period see e.g.EGYED, L.: A mi alkotmdnyunk.
(Our Constitution.) Magyar Szemle Tarsasag, Budapest, 1943, pp. 206-207.; TOMC-
SANYT 1926, pp. 170-175. Tomcsényi (himself a legitimist) mentions a. 0. Gejza Ferdi-
nandy (1864-1924, professor of public law in Budapest) and Istvdn Ereky (1876-1943,
professor of public administration and financial law in Szeged) on the legitimists’ side,
and Kdroly Kmety (1863-1929, professor of public administration law and public law
in Budapest) as the most prominent supporter of the “free electors”. See TOMCSA-
NYI 1926, pp. 170. and 173. The author would like to add that the majority of leading
public law jurists of the interwar era had a legitimist position even after the dethro-
nement (1921) - let us just mention (besides Ereky and Ferdinandy) the above cited
Moric Tomcsdnyi (1878-1951, professor of public administration law and public law in
Budapest since 1922), Istvdn Egyed (1886-1966, professor of public administration law
in the University of Economics in Budapest since 1928), Kdlmdn Molndr (1881-1961,
professor of public law in Pécs since 1925), or - from the younger generation - Jézsef
Bolony (1903-1990, associate professor of public law in Pécs since 1938).
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2 Why a “Governor™?

The Hungarian word kormdnyzé is an equivalent of the English term
governor, which means “an official appointed to govern a town or region”.
This meaning was known in early modern Hungarian constitutional his-
tory as well: two regions had governors in the 18th and 19th centuries,
Transylvania (by virtue of Leopold I's Diploma Leopoldinum of 1691, until
the union of the Kingdom of Hungary with Transylvania was enacted in
1848 and implemented in 1867) and Fiume (now Rijeka, Croatia) with the
surrounding coastal area (between 1779 and 1918)."” However, the same
word (in Latin version: gubernator) was also used in some exceptional ca-
ses, when the king himself had to be substituted in his entire reign. The
explanatory memorandum to Act I of 1920 explicitly refers to the gover-
norship of John Hunyadi (1406-1456) between 1446 and 1453 as the main
example (see the explanation to § 13 of the law) and, less specifically, also
to several other occasions from the Middle Ages to the 19th century, when
“the nation must have provided for the exercise of royal powers through
the election of a governor” (§ 12).

In the medieval period, at the time of the Arpad’s dynasty (1000-1301),
when the king was underage, it was the queen mother to act as his tutor,
and in this capacity, she was to represent the minor king. This happened
during the first years of the reign of king Géza II (r. 1141-1162), when his
mother Jelena of Rascia acted as his tutor, assisted in the regency by her
brother Belo$, and during the minority of Ladislas IV Cuman (r. 1272-
1290), when his mother Elizabeth Cuman was the regent. Queen Jelena
and Belos were already assisting Géza IT’s father (Jelena’s husband) Béla II
the Blind (r. 1131-1141), who had been blinded at 4 years of age by his uncle
Coloman (r. 1095-1116), together with his father Almos. Elizabeth Cuman

3 POMOGYT], L.: Magyar alkotmdny- és jogtorténeti kéziszétdr. (Dictionary of Hunga-
rian Constitutional and Legal History). Mérték Kiadd, Budapest, 2008, p. 623. The
question whether the head of the Transylvanian state would be referred to as princeps
(as it is written in the Treaty of Speyer of 1570 concerning John Sigismund) or guber-
nator was raised at the end of the 16™ century as well. See: KRUPPA, T.: Gubernator
aut successor? Habsburg Miksa féherceg erdélyi kormanyzdsaganak terve, 1597-1602.
(Gubernator aut successor? Plan for the governorship of Archduke Maximilian of
Habsburg in Transylvania, 1597-1602.) Acta Historiae Litterarum Hungaricum, Tom.
30. Szeged, 2011, 265-280., pp. 270-271. Earlier (as it will also be the practice several
times later in the Principality of Transylvania), the title gubernator regni Transsilva-
niae was used for the position of John Ghiczy (c. 1520-1589), deputy of Prince Stephen
Bathory (1571-1586) of Transylvania in 1585. See: EMBER, G.: Az iijkori magyar kozi-
gazgatds torténete Mohdcstol a torok kifizéséig. (A History of the Early Modern Hun-
garian Public Administration from the Battle of Mohdcs until the Reconquest of the
Country from the Turks.) Magyar Orszagos Levéltar, Budapest, 1946, p. 420.
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was appointed as regent by Stephen V (r. 1270-1272)." We also know some
other cases, when a king appointed a tutor for his underage sons during his
absence. In 1219, king Andrew II (r. 1205-1235) appointed John, Archbis-
hop of Esztergom, as his “governor” (gubernator) and tutor for his children
until he would return to the country.”®

The same happened on September 17, 1402, when king Sigismund of
Luxembourg (r. 1387-1437, King of the Romans from 1411 and Holy Ro-
man Emperor from 1433 until his death) appointed Albert of Habsburg as
a governor and tutor of his future sons for each case he would be abroad
(dum et quotiens nos in ipso regno personaliter fore et residere non contin-
gat).'e Sigismund was substituted between 1412 and 1414 by his consort
Queen Borbila, while in a diploma dated January 6, 1414 in Cremona, he
appointed John Kanizsai (c. 1350-1418), Archbishop of Esztergom, and
Nicholas Garai (c. 1366-1433), palatine of Hungary, as his gubernatores,
rectores et vicarios nostros generales. Between January 1416 and May 1417,
another vicarius, Paul Bessenyd de C)zdége (c. 1370-1436), Ban of Croatia
and Slavonia, was also appointed."” At the end of his reign, Sigismund ap-
pointed several royal lieutenants (locumtenentes majestatis regiae) to act in
his absence.”® According to our knowledge, Sigismund was the first king,
who used the word locumtenens for his deputies.”

The first time when the estates decided to nominate a governor (gu-
bernator) for Hungary was in June 1446, when their assembly accepted
the then 6 years old Ladislas V Posthumous (r. 1440-1457) as the king
of Hungary.?* John Hunyadi, the person appointed to this position, had

' FERDINANDY, G.: Magyarorszig kizjoga. [Public Law of Hungary.] Politzer, Buda-
pest, 1902, p. 423.

15 C.TOTH, N.: A Magyar Kirdlysdg nddora. A nddori és helytartéi intézmény torténete,
1342-1562. (Palatine of the Kingdom of Hungary. A History of the Institutions of
Palatine and Royal Lieutenant, 1342-1562.) Doctoral Dissertation. Budapest, 2016, p.
123.

16 C. TOTH 2016, p. 129.; ENGEL, P.: The Realm of St. Stephen. A History of Medieval
Hungary. 895-1526. 1. B. Tauris, London - New York, 2001, p. 207.

7 C.TOTH 2016, pp. 130-131., 138.

'®  King Sigismund of Hungary’s Propositions on Defence of c. 1432/1433, in: BAK, J. M.
(ed.): Online Decreta Regni Mediaevalis Hungariae. The Laws of the Medieval Kingdom
of Hungary. Utah State University, Utah, 2019, 426-455., p. 430. https://digitalcom-
mons.usu.edu/lib_mono/4 (accessed: 16/11/2020)

¥ Pomogyi 2008, p. 426.

2 BAK, J.: The late medieval period, 1382-1526. In: A History of Hungary. Eds.: SU-
GAR, P.F. - HANAK, P. - FRANK, T.: Indiana University Press, Bloomington, 1990,
54-82., p. 67.; ENGEL 2001, p. 288.; RACZ, L.: A historical insight in the theory and

organization of the Hungarian state. In: The Hungarian State. Thousand Years in Eu-
rope. Eds.: GERGELY, A. - MATHE, G.: Korona Kiadé, Budapest, 2000, 17-67., p. 62.
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already used the title of gubernator in a charter dated March 23, 1446.*' Si-
milarly to this (and probably following the Hungarian practice),”> on April
27, 1452, the Bohemian diet appointed the Czech warlord George Podébrad
(1420-1471) as gubernator regni for the underage king Ladislas, first for a
two-years term (later for further six years);*® and finally, when Hunyadi’s
son Matthias I Corvinus (r. 1458-1490) was elected by the estates as king of
Hungary in January 1458, his uncle in the maternal line, Michael Szildgyi
of Horogszeg (c. 1400-1460) was also appointed as governor, theoretical-
ly for five years (in practice for some months only).** Hunyadi and later
Szilagyi in Hungary (as George Podébrad in Bohemia) were actually re-
gents, and in the terminology of Hungarian constitutional history, the La-
tin word gubernator is usually translated as gydmkormdnyzé (in English:
“tutelary governor”).”

From that time on, a distinction can be observed between the posi-
tion of the governor (gubernator) and that of the royal lieutenant (locum-
tenens). Governor meant the regent and tutor for underage kings, while
the royal lieutenants were persons appointed by kings (already of legal age)
during and for their absence. According to a legal regulation dated to 1485
or 1486 (but probably compiled many decades later),? if there was a pala-

21

SZEKELY, G.: Hunyadi Lészl6 kivégzése. Strukturavaltozdsok a magyar allam és f5-
varos kormanyzasaban. (The execution of Ladislas Hunyadi. Structural changes in
the government of the Hungarian state and capital.) Tanulmdnyok Budapest miiltjabél
22.1988, 61-102., p. 69.; SZEKELY, G.: The feudal Hungary. In: The Hungarian State.
Thousand Years in Europe. Eds.: GERGELY, A. - MATHE, G.: Korona Kiad4, Buda-
pest, 2000, 68-118., p. 83. Székely draws the attention to a possible comparison with
the events in contemporary Sweden, especially to the governorship of Karl Knutsson
after 1438. See: SZEKELY 1988, p. 74.

22 SZEKELY 1988, p. 71.

2  KLASSEN, J.: Hus, the Hussites and Bohemia. In: The New Cambridge Medieval His-
tory. Vol 7, C.1415-¢.1500. Ed.: ALLMAND, CH.: Cambridge University Press, Cam-
bridge, 1998, 367-391., p. 389.; SZEKELY 1988, pp. 71-72.; TRESP, U.: Gewalt bei
bohmischen Konigswahlen im spaten Mittelalter. In: Gewalt und Widerstand in der
politischen Kultur des spiten Mittelalters. Eds.: KINTZINGER, M. - REXROTH, F. -
ROGGE, J.: Jan Thorbecke Verlag, Ostfildern, 2015, 115-143., p. 134.

2 ENGEL 2001, pp. 298-299.; LUPESCU, R.: The election and coronation of King
Matthias. In: Matthias Corvinus, the King. Tradition and Renewal in the Hungarian
Royal Court, 1458-1490. Eds.: FARBAKY, P. - SPEKNER, E. - SZENDE, K. - VEGH,
A.: Budapest History Museum, Budapest, 2008, 191-195., pp. 192-194.

% See: RACZ 2000, pp. 61-62.

% For more details see: C. TOTH, N.: A nadori cikkelyek keletkezése. (Dating of the
Palatinal Articles.) In: Rendiség és parlamentarizmus Magyarorszdgon. A kezdetektdl
1918-ig. (Estates and Parliamentarianism in Hungary. From the Beginning to 1918.)
Eds.: DOBSZAY, T. - FORGO, A. - BERTENYT, 1. JR. - PALFFY, G. - RACZ, G. -
SZIJARTO, I. M.: Argumentum Kiadé — Orszdggytilés Hivatala, Budapest, 2013, pp.
36-45.
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tine (nddor — the highest dignity of the country after the king) in service,
he ex officio became the regent and tutor for the underage king (Section II:
“Si quispiam regum heredem in tenera aetatea constitutum reliquerit, pa-
latinus ex officio tenetur et debet illum tanquam tutor in regnis et dominiis
paternis conservare et fideliter defendere”), while during the absence of a
king, he also had ex officio to serve as a royal lieutenant (Section X: “Quod
si regiam maiestatem sive cum exercitu sive aliter extra regnum agere con-
tingat, palatinus ex officio debet in regno semper esse locumtenens”).” In
line with this regulation, in 1527 Ferdinand I (r. 1526-1564) informed the
envoys of the king of England that, in the case when the king was being ex-
tra limites regni, it was always the palatine to act as his “general lieutenant”
(“semper generalis locumtenens est palatinus”).”®

However, there were several occasions when the palatine’s position
(the only dignity of late medieval and early modern Hungary not appo-
inted by the king, but elected by the estates) was left vacant.” In these ca-
ses, the kings exercised their traditional right to appoint royal lieutenants
(locumtenentes) as their deputies. Ferdinand I already appointed a royal
lieutenant during his absence, in the person of his sister, the queen dowa-
ger Mary of Habsburg, with the consent of the estates in 1526, although
there was a palatine in office already.”® After the death of palatine Stephen
Bdthory (c. 1485-1530), until 1554, four Hungarian aristocrats were assig-
ned with this duty, while further nine persons in the second, long period
without a palatine (1562-1608).*' In 1536, the diet confirmed in the pream-
ble of Act XVI of 1536 that “the king had appointed a royal lieutenant for
the country, with his accustomed power” (Regia majestas constituit domi-
num locumtenentem in regno, authoritate solita).*

In 1608, when directly before the accession of Archduke Matthias of
Habsburg to the Hungarian throne (as Matthias II, r. 1608-1619), a palatine

7 Cited by Norbert C. Téth, see: C. TOTH, 2016, pp. 206-207. (Source: a manuscript
found in the archives of the Nadasdy family.)

% C.TOTH, 2016, pp. 229. and 233.

» KULCSAR, K.: Nddorsag és ami vele jir. A nador hivatali feladatai a 18. szdzadban
Batthyany Lajos példdja alapjan. (To become a palatine and what it means. Official du-
ties of the palatine in the 18th century on the basis of the example of Louis Batthydny.)
In: Batthydny Lajos nddor (Palatine Louis Batthydny.) Ed.: MORICZ, P.: Kérmendi
Kulturalis Kézpont, Mizeum és Konyvtar, Kérmend, 2017, 51-66., pp. 51-52.

% EMBER 1946, p. 92.

38 PALFFY, G.: The Kingdom of Hungary and the Habsburg Monarchy in the Sixteenth
Century. Columbia University Press, New York, 2009, pp. 168-177., a list of royal lie-
utenants: pp. 247-248. See also: EMBER 1946, p. 102.

32 Articulus 16 [1536]: Locumtenens, cum solita authoritate maneat: et consiliariorum
electio fiat. In: Magyar Torvénytdr. 1526-1608. évi torvénycikkek. (Laws of Hungary.
Acts of 1526-1608.) Ed.: MARKUS, D.: Franklin Térsulat, Budapest, 1899, p. 22.
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could have been finally elected again, the diet established that, whenever
the palatine’s position would become vacant in the future, the king should
immediately nominate four persons (two Catholics and two protestants)
to the estates, and the diet should also be convened without delay, in order
to elect the new palatine from those four persons (see Act III [before coro-
nation] of 1608). Concerning Archduke Matthias, we have to mention that
two years before his accession, a brief revival of the title and position of the
gubernator could have been seen as well, namely in 1606, when the trans-
fer of King Rudolph’s (r. 1576-1608, Holy Roman Emperor as Rudolph II)
powers to his brother Matthias was already on the agenda in the Vienna
court. Even if Rudolph himself accepted that Matthias would be his deputy
in Hungary, and the Hungarian estates confirmed it as well.”* As we know
from a letter sent to the Austrian estates in 1608, the Archduke was actu-
ally using the title gubernator regni Hungariae (“Governor of the Kingdom
of Hungary”) in this period (1606-1608).*

Between 1608 and 1667, Hungary had palatines again, therefore no
royal lieutenants were appointed, and as neither the person, nor the per-
sonal abilities of the ruler were questioned, Hungary needed no governor
either. (In 1620, when, in the storms of the Thirty Years’ War, the Hunga-
rian diet proclaimed the dethronement of the Habsburgs, Prince Gabriel
Bethlen of Transylvania was elected as king, not as governor.)*> However,
after the death of palatine Francis Wesselényi (1605-1667), a conspiracy
against Leopold I was discovered, and as Wesselényi himself was found to
be the leader of the conspirators, the king decided not to let a new palatine
be elected, and he suspended the constitutional sovereignty of Hungary
based on the Verwirkungstheorie (doctrine of forfeiture), similarly to what
Ferdinand IT had done to Bohemia in 1627.%¢

A Gubernium (governing council) consisting of nine persons (only
four of them Hungarians) was set up, under the leadership of Johann
Caspar von Ampringen (1619-1684), Grand Master of the Teutonic Order,
who was appointed in 1673 as “governor” (gubernator).” Interestingly, this
was not the first unconstitutional use of the governor’s position for a royal
appointee, because king John I Szapolyai (r. 1526-1540, counter-king to

3 EMBER 1946, p. 103.
* KRUPPA 2011, p. 272.

%5 See: PETER, K.: The golden age of the Principality, 1606-1660. In: A History of Transyl-
vania. Vol. 2: from 1606 to 1830. Ed.: KOPECZI, B.: Akadémiai Kiad6, Budapest, 1994,
301-358. Digital edition: Columbia University Press, New York, 2002. https://mek.
0szk.hu/03400/03407/html/182.html (access: 17/11/2020)

% RADY, M.: Customary Law in Hungary. Courts, Text, and the Tripartitum. Oxford
University Press, Oxford, 2015, p. 175.

¥ C.TOTH 2016, p. 242.; POMOGYI 2008, p. 623.
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Ferdinand I in Eastern Hungary, supported by the Turks) also appointed
a gubernator in 1530, in the person of Lodovico Gritti (1480-1534), a Ve-
netian merchant, who was actually the agent of the Ottoman Empire.*®
In contrary, a decade later, when George Martinuzzi (“Frater Georgius”,
1482-1551) was acting besides Queen Isabella as the tutor for John I's son,
the underage John II (John Sigismund), he was considered locumtenens,
because Queen Isabella “had not grant him the right” to use the title of gu-
bernator.”® The Gubernium established at Leopold Is instruction functio-
ned until 1681 (Ampringen had already left the country in 1677). Then, the
Hungarian constitution was re-instated, and a palatine was elected again
by the diet.*

In 1723, when the Sanctio Pragmatica was incorporated by the estates
into the Hungarian Corpus Juris, the diet - among many other impor-
tant conditions - laid down in Act IV of 1723 that the king (Charles III,
r. 1711-1740, Holy Roman Emperor as Charles VI) “graciously confirmed
the power and competence of a palatine and, at the same, time royal lie-
utenant” (palatinalem, et simul etiam locumtenentialem authoritatem et
jurisdictionem |[...] benigne confirmat”* However, the palatine’s dignity
was not always filled in this period either. In 1732, after the death of pala-
tine Nicholas Palffy (1657-1732), Charles III decided to appoint his future
son-in-law, Duke Francis Stephen of Lorraine (1708-1765, Holy Roman
Emperor as Francis I, 1740-1765) as his royal lieutenant in Hungary.*? In
1741, a palatine was elected again, while Emperor Francis I continued his
service besides his wife Queen Maria Theresa (r. 1740-1780) as a co-ruler
(corregens et coadministrator, Act IV of 1741).* By virtue of § 3 of this law,
if the Queen dies before her heir to the throne attains his majority, Fran-
cis “shall govern the country as the tutor and father”. According to Mdric

3% For more details about the “governorship” of Ampringen and Gritti see: MARKO,
L.: A magyar dllam féméltésdagai Szent Istvantél napjainkig. (Highest Dignities of the
Hungarian State from St. Stephen until Our Time). Helikon Kiadd, Budapest, 2006,
pp. 130-132.

¥ EMBER 1946, p. 391.; KRUPPA 2011, p. 271.; OBORNI, T.: Izabella kirdlyné erdélyi
udvaranak kezdetei, 1541-1551. (Queen Isabella and the beginnings of the creation of
her court in Transylvania, 1541-1551.) Torténelmi Szemle 51. 1/2009, 21-43., p. 42.

% C.TOTH 2016, p. 243.

4 Articulus 4 [1723]: De palatinali, et simul etiam locumtenentiali authoritate. In: Magy-
ar Torvénytdr. 1657-1740. évi torvénycikkek. (Laws of Hungary. Acts of 1657-1740.)
Ed.: MARKUS, D.: Franklin Térsulat, Budapest, 1900, p. 568.

2 KULCSAR, K.: A helytartéi status. Albert szdsz herceg (1738-1822) kinevezése és
évtizedei Magyarorszagon. (The status of a lieutenant. Appointment of Prince Albert
of Saxony (1738-1822) and his decades in Hungary.) Aetas 17. 1/2002. 51-66., p. 65—
66. (Abstract in English)

#  FERDINANDY 1902, p. 419.
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Tomcsanyi, this provision meant that the diet (conditionally) appointed
the Queen’s husband as a future tutelary governor (gydmkormdnyzo).**

In 1765, after the death of palatine Louis Batthydny (1696-1765), Maria
Theresa appointed Prince Albert Casimir of Saxony (1738-1822) as royal
lieutenant, who remained in this position until 1781.*> After the death of
the “enlightened despot” Joseph II (r. 1780-1790), the newly convened diet
of 1790/91 restored the palatine’s position, but this time, a member of the
royal family, Alexander Leopold of Austria (1772-1795) - the fourth eldest
son of Leopold II (r. 1790-1792) — was elected by the estates. Alexander Le-
opold had originally been appointed by Leopold II as his royal lieutenant,
and the grateful diet, having accepted this decision, decided to grant him
the palatine’s position by election. From November 1790 until the resigna-
tion of the last palatine of Hungary, Archduke Stephen Francis of Austria
(1817-1867) in September 1848, the palatine’s dignity was continuously
filled, always with Habsburgs. The position has never been officially abo-
lished (if Hungary actually had a historical constitution, it would have still
existed), but in 1867 the parliament decided not to elect a palatine until
this office would be “harmonized” with the idea of accountable govern-
ment (Act VII of 1867). As Mdric Tomcsanyi highlights: by this, the palati-
ne’s position as “ordinary royal lieutenant” has come to its end.*¢

The explanatory memorandum to Act I of 1920 refers to two special
cases when Hungary had a “governor”, both connected to extraordinary
events when the dethronement of the Habsburg dynasty was proclaimed:
in 1707 (at the time of the Rakdczi War of Independence) and 1849. Actu-
ally, no governor (gubernator) was elected in 1707, but Nicholas Bercsényi
(1665-1725) was appointed by the uprising estates as lieutenant to Francis
IT Rékéczi (1676-1735), who already bore the title “Prince of the Confede-
rated Estates of Hungary”. The other reference is also wrong, because in
April 1849, when Louis Kossuth (1802-1894) was elected by the parliament
in Debrecen as the new head of state, his position was named in the Hun-
garian Declaration of Independence as “governing president” (kormdnyzo
elnok)” and, even if the republic was officially not proclaimed, the state

4 TOMCSANYI 1926, p. 159.

%5 For further details see: KULCSAR 2002.

% TOMCSANYI 1926, p. 158.

¥ GERGELY, A.: Rise of the modern Hungarian state, 1790-1867. In: The Hungarian
State. Thousand Years in Europe. Eds.: GERGELY, A. - MATHE, G.: Korona Kiadd,
Budapest, 2000, 168-214., p. 197. Some English sources call Kossuth “governor-pre-
sident”, but this is an incorrect translation, because the Hungarian word kormdnyzé
in the syntagma “kormdnyzo elnok” (without a dash!) means “governing” instead of
“governor”, i.e., it is the attribute of a president and not part of a composite name.
MEZEY, BARNA: Az elsé magyar koztarsasag. 1849 respublikdja. (The first republic
of Hungary. Respublica of 1849.) In: Koztdrsasdg a modern kori torténelem fényében.
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form of the revolutionary Hungary of 1849 can be rather considered re-
publican than monarchic.*®

Why was Nicholas Horthy granted the position of a governor (kormad-
nyzo) by the National Assembly in 1920? Before trying to give an answer
to this, we would like to draw the attention to the fact that Charles IV
had already had a deputy in Hungary before Horthy, who titled himself
as “governor”, namely Archduke Joseph August of Austria (1872-1962).
Charles IV appointed him as homo regius (“royal man”, i.e., the king’s per-
sonal representative and trusted person) on October 26, 1918,* and the
revolutionary cabinet of Count Mihdly Kdrolyi (1875-1955) also first swore
an oath in his presence.” After the fall of the Hungarian Soviet Republic,
a short-lived social democratic (“trade union”) cabinet was formed under
the leadership of a typographer and trade union leader Gyula Peidl (1873~
1943), but some days later, an armed counter-revolutionary group led by
Istvan Friedrich committed a coup, and overthrew the Peidl government.

On August 7, 1919, Archduke Joseph August “officially” appointed Is-
tvan Friedrich as prime minister, referring to his mandate received from
CharlesIV in October 1918. At the end of the first meeting of the Friedrich’s
cabinet, the ministers issued a proclamation with the following strange
wording: “Hungary’s official name is the Republic of Hungary, presided
over by Crown Prince Jézsef, who serves as the Regent” (in the original
Hungarian text: “kormdnyzd”, i.e., governor).”’ The Archduke (in Hunga-
ry a royal prince), who called himself the Reichsverweser (governor of the
realm) in German, had to resign on August 23, 1919, under the pressure
of the Entente powers (who opposed any kind of Habsburgs restoration),”
however, the paradoxical example of a republican state headed by a royal
regent was already on the table. Understandably, we cannot find any refe-
rence to this, neither in ActI of 1920, nor in the explanatory memorandum

(Republic in the Light of Modern Age History.) Ed.: FEITL, I.: Napvilag Kiado, Buda-
pest, 2007, 181-192, pp. 187.

1 See: MEZEY 2007.

¥ Szabd, I.: Law I of 1920 and the historical constitution. In: A History of the Hungarian
Constitution. Law, Government and Political Culture in Central Europe. Eds.: HOR-
CHER, F. - Lorman, T.: I. B. Tauris, London-New York, 2019, 160-183., p. 180. (Foot-
note No.6)

% LORMAN, T.: The use and abuse of flexibility: Hungary’s historical constitution,
1867-1919. In: A History of the Hungarian Constitution. Law, Government and Po-
litical Culture in Central Europe. Eds.. HORCHER, F. - LORMAN, T.: L. B. Tauris,
London-New York, 2019, 141-159., p. 154.

1 Source of the citation: Szab¢ 2019, p. 168.

2 OLASZ,L.: A kormdnyzohelyettesi intézmény torténete, 1941-1944. (History of the In-
stitution of Vice-Regent, 1941-1944.) Akadémiai Kiad6, Budapest, 2007. p. 119.; Szabo
2019, p. 180. (Footnote No.6)
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thereto. Instead of this, the National Assembly decided to refer to other
historical examples as precedents, but as we could see, almost all of them
were mistaken.

According to the explanatory memorandum (to § 12), the National
Assembly wanted to leave the question of revival of the palatine’s dignity
open, which could have been a definitive solution of the king’s substitution.
Therefore, the legislators chose to apply a temporary institution. The expla-
natory memorandum lists six examples from the past, when Hungary had
a governor. The years of minority of kings Géza Il and Ladislas I'V are used
as wrong references, because in both cases the queen mothers (Jelena and
Elizabeth, as we have seen) acted as the tutors. Andrew II indeed appoin-
ted a tutelary governor for his children during his absence, and Sigismund
also used the word gubernatores for denomination of his substitutes, but
all these persons were chosen and appointed by the king himself, at his
own discretion. Following this path, the “homo regius”, Archduke Joseph
August, should have been declared as the “governor” (that would have ob-
viously been impossible in the given international climate).

Neither of the last two examples, 1707 and 1849, could serve as pre-
cedents. On the one hand, it is interesting that, while the events of 1620,
when the diet did not simply dethrone king Ferdinand II (r. 1619-1637) but
elected a new king, Prince Gabriel Bethlen of Transylvania, are not men-
tioned at all, those two are referred to, because in both cases the assembly
of the uprising Hungary (in 1707 the estates, in 1849 already the people’s
representatives) proclaimed the dethronement of the Habsburg dynasty. In
early 1920, the legitimists were too strong (within the National Assembly
and among the political and intellectual elite in general) in Hungary, and
they would not have accepted a repeated attempt of dethronement. On the
other hand, in neither of the two cases referred to in the explanatory me-
morandum, a governor was actually elected. Not even on April 14, 1849,
because (as we have seen) Louis Kossuth was assigned with the duties of
the head of state as “governing president”, not (or not simply)* as governor.

Consequently, the only (almost) acceptable reference was that to 1446,
the election of John Hunyadi. This was the first historical case when the
Hungarian parliament took over the initiative to appoint a tutor for the
underage king, and this person was indeed called a gubernator. The legis-
lators could have referred to the example of Michael Szilagyi (1458), mo-
reover to Act IV of 1741 (the conditional tutelary governorship of Francis
Stephen of Lorraine enacted by the diet, for the case if Maria Theresa wo-

> The Hungarian word kormdnyzé means “governor” (noun) and “governing” (parti-

ciple) at the same time, see: MEZEY 2007, p. 187.
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uld decease without an heir of legal age)** as well, but these references were
somehow left out.

If we want to find the answer to the question as to why the title kormd-
nyz6 (the Hungarian equivalent of gubernator) was chosen for the provi-
sionally elected head of state, we may establish that firstly, because the body
from which the mandate derived was the parliament (National Assembly),
and secondly, because the legislators applied a legal fiction that Hungary
had an incapacitated king, not because of his minority or insanity, but be-
cause he was prevented from entering the country. Thus, our conclusion is
that by choosing this title, the National Assembly implicitly reinforced the
historical form of the Hungarian state (monarchy) but, at the same time, it
was unable (or did not want) to decide on the fate of the throne.

3 From the “Regent instead of the king” to the “Regent without a
king”

Not only the definition of the form of state was missing from the text
of Act I of 1920, but it was also not declared that (whether) the head of
state of Hungary was Charles IV, the king constitutionally crowned on
December 30, 1916. But, we can neither find an opposite statement: befo-
re the citation of the Eckartsau Proclamation of November 13, 1918, only
one thing is (correctly) established in the explanatory memorandum, that
“exercise of the royal power was interrupted”. As Gyula Gabor pointed
out in his monography on the history of governorship (regency) published
twelve years later, “in 1920, neither the regency due to interregnum or the
king’s minority, nor the lieutenancy due to the absence could be found to
be the case”.

From the text of the law, it is also unclear whether the governor (re-
gent) was intended to be Charles IV’s deputy, or a general substitute of the
king (as an institution), or a kind of sui generis (temporary) head of state.
However, from the historical examples referred to in the explanatory me-
morandum as precedents, it seems that the majority of the legislators was

st See TOMCSANYI 1926, p. 159.

*  According to the contemporary constitutional jurist Istvin Csekey the explicit decla-
ration about the fact that the form of the Hungarian state is monarchy was missing
due to “reasons purely connected to foreign policy”. See CSEKEY, L.: Magyarorszig al-
kotmdnya. (The Constitution of Hungary.) Renaissance Kényvkiadd, Budapest, 1943,
p. 95.

6 GABOR, G.: A kormdnyzéi méltésdg a magyar alkotmdnyjogban. (The dignity of the
regent in Hungarian constitutional law.) Athenaeum, Budapest, 1932, p. 185. See also:
BOLONY, J.: Magyar kozjog. (Hungarian Public Law.) vol. 2. Budapest, 1943, p. 34.;
SZABO, 1.: A kiralyi fékegyuri jog kérdése a két vilighdboru kozotti Magyarorszégon.
(Question of the royal prerogative of supreme advowson in interwar Hungary.) Iustum
Aequum Salutare 6. 1/2010, 103-117., pp. 109-110.
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thinking about substitution (of an existing king), not a complete replace-
ment. According to the opinion of many leading constitutional jurists of
that time, the absence of the king would have rather required the appo-
intment of a royal lieutenant (locumtenens)” but, as Istvan Csekey empha-
sizes in his study published in 1937, “it was only the regency in the minds
of the members of the National Assembly”.**

If we look at the structure (and logic) of the regulation, we may first
observe that it actually followed the example of the law-articles of 1446 of
the diet on Hunyadi’s powers.” This means that we cannot find a complete
list of constitutional rights and duties, but the position of the regent in the
constitutional system was defined in relation to the (unlisted) royal pre-
rogatives known from different fundamental laws, constitutional and po-
litical customs. The starting point is that the regent (governor) must have
more limited powers than the king, therefore the law has to mention these
limitations only (“The Regent shall be entitled to constitutionally exercise
all rights due to a monarch within the bounds defined below”).®* In the
case of Act I of 1920, such restrictions touched all branches of power (i.e.,
legislative, executive and judicial powers as well) and, of course, the per-
sonal legal status of the regent was also defined in a much more restricted
way compared to the personal royal prerogatives (jura majestatica stricte
personalia).

If we wish to highlight the three most important limitations of govern-
mental powers (jura majestatica regiminis), we should begin with the rule
that the governor was not entitled to exercise the king’s right of sanctio
over the bills of parliament that had meant an absolute veto (no law could
have been enacted without the king’s consent). It was replaced with a weak
suspensive veto: “Laws made by the National Assembly shall not be subject
to assent by the Regent: such laws can be once remanded by the Regent

7 See e.g. BOLONY, J.: Kirdlyi hatalom és kormdnyzéi jogkér. (Royal Power and Powers
of the Regent.) Viktdéria Nyomda, Budapest, 1933, pp. 39-40.; EGYED, I.: Ideiglenes
&llamfd. (Provisional Head of State.) Jogdllam 3/1920, 96-102., pp. 96-99.; MOLNAR,
K.: A jogfolytonossig kovetelményei és a kibontakozds titja. (Requirements of Legal
Continuity and the Road to Development.) Egri Keresztény Sajtészovetkezet, Eger,
1920, p. 7., MOLNAR, K.: Magyar kézjog. (Hungarian Public Law.) 3rd edition. Danu-
bia Konyvkiadd, Pécs, 1929, pp. 357-358. For a comprehensive presentation of the con-
temporary political and legal opinions and counter-opinions see: SZABO 2006.

% CSEKEY 1937, p. 111.

* EGYED 1920, p. 100.; PUSKI 2006, pp. 18-19. For Hunyadi’s powers see: LIKTOR,
Z. A.: Az els6 Habsburg-Magyarorszag, 1437-1457. I1. Politikai f6ldrengés — kozjogi
stabilitas, 1440-1452. (The first Habsburg-Hungary, 1437-1457. II. Political earthqu-
ake - public law stability, 1440-1452.) Iustum Aequum Salutare 14. 1/2018, 239-262.,
pp- 253-255.

% Source of the English translation: MATHE-POLOSKEI 2000, p. 260.
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in a reasoned form to the National Assembly for reconsideration within
no more than sixty (60) days preceding the promulgation™* Secondly, we
have to mention that the governor was deprived of the right of amnesty: by
virtue of the last paragraph of § 13, “Amnesty can be granted by the Natio-
nal Assembly only”.*> And the third important limitation to be mentioned
is that the governor was deprived of the right of supreme advowson (féke-
gyuri jog) as well, which was a special power of the Hungarian kings (since
Sigismund of Luxembourg), meaning that bishops could not take office in
Hungary without royal consent.

These three main restrictions can be interpreted in different ways. On
the one hand, we may establish that all three were logical consequences of
the fact that these royal prerogatives were connected to the Holy Crown,
i.e., according to the historical constitution, the Hungarian kings could
legally exercise them only after (and deriving from) their coronation with
the Holy Crown.** However, on the other hand, we may also observe that,
through the first two limitations (and especially the first one), the legisla-
tors wanted to confirm that the sovereignty was exclusively incorporated
in (“represented by”, see first paragraph of the preamble of Act I of 1920)
the National Assembly, and the governmental system was, at least during
the absence (or non-existence) of the king as a “permanent” head of state,
moving forward with a parliamentary monarchy. Until 1920, the law had
always represented the consensus between the two chambers of the parlia-
ment and the king, whereas from that time on, it reflected the decision of
the National Assembly.

The regulation of the governor’s personal legal status is not less interes-
ting. The most important point from the perspective of his constitutional
position is accountability. By virtue of the first paragraph of § 14 of Act I of
1920, the governor’s person is intangible “and shall be entitled to the same
immunity as is due to the king”, however, according to the next paragraph,
“In case the Regent violated the constitution or law, he could be impeached
by the National Assembly. This impeachment shall be subject to a motion,
signed by at least one hundred members of the National Assembly, and
carried by two-third majority vote”.** This wording is very similar to point
a) of § 32 of Act III of 1848 on the “independent accountable Hungarian
government” (fiiggetlen felelés magyar kormdny), which had introduced
the ministerial accountability to Hungarian constitutional law. This regu-

6t Source of the English translation: MATHE-POLOSKEI 2000, p. 260.
¢ The author’s translation.

6> SZABO 2010, p. 106. According to Istvan Szab, the three prerogatives most strictly
connected to the Holy Crown were the sanctio, the supreme advowson, and the right
of raising individuals to nobility. See: SZABO 2010, p. 208.

64 Source of the English translation: MATHE-POLOSKEI 2000, p. 261.
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lation of the April laws was by nature not applicable to the king (§ 1). All
in all, we can point out that Act I of 1920 is the first fundamental law in
the history of Hungary that made a head of state legally accountable by the
parliament. The explanation to § 14 in the explanatory memorandum says
the following:

“The bill could not extend the entire immunity to the Regent as it is
guaranteed by our constitution for the king. Indeed, the public law status of
the Regent cannot be considered identical to the position of a sovereign head
of state, but it corresponds to the status the president of a republic used to
have.™

Based on this, the contemporary constitutional jurist Karoly Kmety
established in the 6th edition of his textbook Magyar kozjog (Hungarian
Public Law, 1926) that “the monarchic form of the Hungarian state could
be hardly found compatible with the accountability of the governor”.®® His
colleague Istvan Csekey was even more critical, he wrote already in 1920
that the accountability of an intangible (monarchic-type) head of state
is “legally absurd”.®” However, according to the opinion of Jézsef Bolony
(1933) and also Csekey (1937), the governor had been made accountable by
the National Assembly not because he was a de facto republican president,
but because, actually, he was not a head of state (but a substitute institution
only).*® Finally, let us quote the Finnish political historian Ville Hakkinen:
“The newly created office of Regent was a combination of the monarchic
traditions and - to a more limited extent — the demands of the post-war
constitutional reorganization”.

According to the original regulation, the powers of the governor were
very limited. Horthy himself was even considering refusing the mandate
when he was first informed on the content of the law. Hearing this, the
political leaders of the National Assembly promised him that his powers
would soon be extended.” Istvan Csekey published a detailed analysis
in May 1920 in the pages of Magyar Jogi Szemle (Hungarian Legal Re-

% Nemzetgytilési iromdnyok. (Documents of the National Assembly.) 1920. Vol L. pp.
23-24. (The author’s translation.)

¢  KMETY, K.: Magyar kizjog. (Hungarian Public Law.) Grill Karoly Konyvkiad6 Valla-
lata, Budapest, 1926, pp. 262-263.

¢ CSEKEY, I.: A kormdnyzé és jogkore. (The governor and his powers.) Magyar Jogi
Szemle 5/1920, 257-265., p. 262.

& BOLONY 1933, p. 58.; CSEKEY 1937, p. 114.

% HAKKINEN, V.: From Counterrevolution to Consolidation? Language of Nation-buil-

ding in the Hungarian Parliamentary Debates, 1920-1928. Doctoral dissertation. Uni-
versity of Jyviskyld, Jyvaskyld, 2019, p. 50.

7 HOLLOS, E. - LAJTAIL V.: Horthy Miklés, a fehérek vezére. (Nicholas Horthy, Leader
of the Whites.) Kossuth Kényvkiadd, Budapest, 1985, pp. 251-252.; PUSKI 2006, pp.
17-19.; SAKMYSTER 1994, p. 62.
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view), in which he listed the regulatory deficiencies in not less than seven
points. Among others, he criticized the lack of the above-mentioned ri-
ghts of sanctio, amnesty and supreme advowson as well and, above all, he
highlighted that the accountability of the governor was incompatible with
the historical monarchic form of the Hungarian state.”” On July 28, 1920,
the new cabinet (led by Count Pdl Teleki, 1879-1941) presented the bill
on the extension of the regent’s rights to the National Assembly that was
already adopted on August 7 (Act XVII of 1920). According to this, the
governor’s powers were slightly extended. He was granted with the right
of amnesty that was important to Horthy because he actually wanted to
exercise it, but no other significant rights were given back to him from the
old royal prerogatives and, most importantly, he remained impeachable.

In the following year, king Charles IV made two attempts to take back
his throne. At the second occasion, he was counteracted with military for-
ce at the town of Budadrs (near the capital). Such attempts had no political
reality at all. As Horthy mentions in his memoirs, if he (who had always
been loyal to the king) had let him come back, it could have been a casus
belli for Czechoslovakia, Yugoslavia and Romania, while English, French
and Italian diplomats would also have expressed their “strong aversion”.”?
After the second attempt of return, the National Assembly proclaimed the
dethronement of the king and the entire dynasty.”® The relating law, Act
XLVII of 1921, also declared that the state form of Hungary was (and re-
mained to be) monarchy: “the Nation maintains the ancient state form of
kingdom unchanged” (§ 3). This was the first time in Hungarian constitu-
tional history that the monarchy was explicitly declared. Until then, it had
always seemed evident, but at that point, it had to be confirmed that the
dethronement did not affect the form of state.”

The act on dethronement is an important legal norm from the per-
spective of the governor’s position, at least if we accept it as constitutional.
De facto we should, because no more Habsburgs have been crowned to
date, but de jure its conformity with the Hungarian historical constitu-
tion is more than questionable. On the one hand, it was adopted under
serious international pressure, indeed, under threat of war, and therefore
we can say that the National Assembly was not in the position to make a

7' CSEKEY 1920, pp. 262-263.

2 HORTHY, M.: Emlékirataim. (My Memoir.) Eurdépa Kényvkiado, Budapest, 1990, p.
153.

7 Piski 2006, p. 20.

7 SZABO, 1.: Az ési alkotmény. Torténeti elézmények. (The ancient constitution. His-
torical precedents.) In: A magyar kozjog alapintézményei. (Fundamental Institutions
of the Hungarian Public Law.) Eds.: CSINK, L. - SCHANDA, B. - VARGA, ZS. A.:
Pazmany Press, Budapest, 2020, 83-122., pp. 88-89.
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sovereign decision.”” According to Méric Tomcsanyi, the law was “enacted
under coercion of foreign powers”.’”® In addition, Istvan Csekey mentions
that “the allied powers, especially the Little Entente, had forced Hungary
to adopt this law by interfering in its internal affairs””” However, as many
constitutional jurists, among others Jézsef Bolony and Kdlman Molnar
also mention: based on the historical constitution, the National Assembly
could not make a resolution on dethronement, not even without any exter-
nal influence, because the public law consequence of the unaccountability
of the monarchs is that “a king can never, in any way, be legally deprived
of his throne”, i.e., dethronement is always a revolutionary act that would
break with constitutional continuity.”®

As we have seen from the proclamation of the monarchic state form,
the National Assembly had no intention to break with this doctrine. Yet,
the act on dethronement published on November 6, 1921 created a new
situation. In the given circumstances, the “free electors” won a decisive
battle over the legitimists (supporters of Charles IV), even if the wording
of the explanatory memorandum written by the new prime minister Co-
unt Istvdan Bethlen (1874-1946) rather represented a legitimist approach.”
However, as Levente Piiski points out, there was still no consensus among
the free electors about who the candidate for the throne could be, therefore
it seemed to be reasonable to rather prolong the status quo, the “kingdom
without a king”.** Although the law itself did not deal with the governor’s
powers at all, this situation indirectly reinforced his position, because he
was kept as a “regent” despite the fact that there was no more king to be
substituted. Moreover, some months later, on April 1, 1922 - only at the
age of 35 - Charles IV died in Madeira of Spanish flu.®" After this tragic
event, Hungary no longer had a living monarch, but had a “regent without
a king”.®

7> This fact is clearly reflected in the wording of the explanatory memorandum to the
law, see Nemzetgyiilési iromdnyok. (Documents of the National Assembly.) 1920. Vol.
XIL, pp. 44-45.

s TOMCSANYI 1926, p. 176.
7 CSEKEY 1943, pp. 111-112.

78 BOLONY 1933, pp. 42. and 44.; Molnar 1929, pp. 262-263. Bilony lists not less than
twelve points as to why he considers the act on dethronement null and void, see B6l6ny
1933, pp. 49-50.

7 SZABO 2006, p. 186.
0 PUSKI i. m. 20.

8 Spanish flu in Madeira, https://habsburgottoalapitvany.hu/en/spanyolnatha-madei-
ran/ (access: 20/11/2020)

82 The expression “regent without a king” comes from DEAK, 1.: Survivor in a Sea of
Barbarism. [Review on Thomas Sakmyster’s book Hungary’s Admiral on Horseback.]
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The National Assembly, elected in January 1920 for a two years term
as a provisional body of national sovereignty and legislation, would have
had another important task (besides deciding on the exercise of the kin-
g’s powers): the restoration of the historical parliament. The Hungarian
parliament had two chambers, first regulated in Act I (after coronation) of
1608, a law similarly important in the Hungarian parliamentary history as
the contemporary Riksdagsordningen (1617) in Sweden. The April laws of
1848 changed neither the bicameral structure, nor the composition of the
upper house (“Upper Table”, in Hungarian: Felsétdbla), it “only” transfor-
med the lower house to a body of popular representation by enacting the
franchise (Act V of 1848). The second chamber was re-regulated in 1885
(Act VII of 1885) with cautious modernization: the number of members
with high noble ranks (counts, barons) was reduced by the introduction
of a serious tax qualification, and the king was entitled to appoint his life
peers (with countersignature of the prime minister) whose number was
limited to fifty (§ 5).

This regulation remained unchanged until November 16, 1918, when
the upper house (already called the House of Peers, in Hungarian: Férendi-
hdz), after a similar event in the lower house (House of Representatives, in
Hungarian: Képvisel6hdz), declared its own dissolution (which was a legal
nonsense, because the parliament could have only been dissolved by the
king in accordance with Act IV of 1848, but - as we have seen- this was
not the only unconstitutional legal act in the storm of autumn 1918). The
restoration of the Férendihdz in its original form would have been the most
suitable solution in order to follow the doctrine of legal continuity; one and
a half years of interruption would not have made it impossible, but it would
still have been impracticable for several reasons, among others, because of
the question of the delegates from the Croatian Sabor (Act XV of 1881).
Due to the termination of the historical (“great”) Kingdom of Hungary
and its public law relations to those countries, which became entirely in-
dependent in 1918, the government decided that a completely new upper
house should be constituted.

The mandate of the first National Assembly expired in February 1922
without the enactment of any law on the upper house, therefore a new Na-
tional Assembly had to be elected (“the second National Assembly”, 1922
26). This (still provisional) legislative body finally adopted the law on the
restoration of the bicameral parliament (Orszdggytilés). The relating Act
XXII of 1926 constituted a new “Upper House” (Felséhdz) with a more
advanced regulation (introducing the elected membership, among others,
for the representatives of different professional organizations and other

The New York Review, 8 April 1999, https://www.nybooks.com/articles/1999/04/08/
survivor-in-a-sea-of-barbarism/ (access: 20/11/2020)
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public bodies). Furthermore, this act included three significant provisions
from the perspective of our study, as well. First, it laid down the procedu-
ral rules for the impeachment of governor, similarly to how the ministers
could be impeached by virtue of Act III of 1848.% Secondly, it made it clear
that “should the regent’s position be vacated before the final settlement of
the question of head of state”, a new governor (regent) was to be elected
by the parliament. This rule was a sign that the governor would remain in
his position until his death (after dethronement, this was the second law
in which the National Assembly prolonged the decision “in the king’s qu-
estion”), indeed, the legislators reserved their right to elect new governor(s)
for the future, as well.

Finally, Act XXII of 1926 reinstated the institution of life peers, saying
that forty members of the Upper House are to be appointed by the regent
on the advice of the government (in practice, the prime minister, who shall
countersign the appointment letters). In his study published in 1945 on the
assessment of the Hungarian constitution during the interwar period, Kél-
man Molndr draws the attention to the fact that the relating provisions (§$
23-24)* used the word allamf6 (head of state) as the subject of a sentence
for the first time in relation to the regent. “This change is brought in such
an unnoticed way into the law, as it would just mean a literary change, as
it would only be synonyms exchanged with each other. But this newly in-
troduced expression became immediately perpetuated, suggesting that the
exchange of words was deliberate and targeted.” — says Molndr.* Even if we
can add that the use of the expression “head of state” instead of “governor”
would have been well suitable if a king was crowned again (no word would
have had to be replaced), the subsequent political events are rather suppor-
ting Molnar’s opinion.

The regent’s powers were extended in the two further steps, already by
the restored bicameral parliament (Orszdggyilés), once in 1933 and again
in 1937. The latter can be considered as the real turning point but, for the
sake of completeness, we have to mention the first one as well. Act XXIII of
1933 gave back all royal prerogatives to the governor concerning the opera-
tion of the parliament. As the legal consequence thereof, the regent became
entitled to convene, postpone and close the meetings of, and to dissolve the
parliament with no more limitations than the king could do by virtue of
ActIV of 1848. Actually, in 1933, it meant a slight change only: the right of
adjournment was no longer limited to 30 days (but 3 months). However, it
is important to underline that the governor still was not granted with the

8  CSEKEY 1937, p. 121.
8¢ And several other sections of Act XXII of 1926 as well (§$ 11, 27, 35, 47-48)

5 MOLNAR, K.: A két vildghaborii kézotti provizérium kozjogi mérlege. (Conclusion of
the Interwar Public Law Provisorium.) Dr. Karl Kényvkiado, Pécs, 1945, p. 15.
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right of sanctio, his weak suspensive veto regulated in 1920 (and referred
to by Istvan Csekey in his article published in May 1920 as a “Jacobinic”
restriction of powers)* remained unchanged.

The decisive change (from the point of view of the question whether
the governor can be classified as a republican-style president of a monar-
chy, or a king without a crown) came four years later, with the adoption of
Act XIX of 1937 “on the extension of the regent’s powers and the election
of the regent” published on July 28, 1937. The adoption of this law was in
close connection with the electoral reform that, after almost two decades,
put an end to the anachronistic and anti-democratic open ballot system.
The conservatives were looking at the regent as a kind of counterweight of
a more radical parliament, therefore they supported the cause of extending
his powers.®”

In the academic literature, it was Gyula Gébor, who first declared in
a study published in 1932 about the history of the institution of regency
in Hungary that the governor was not an interim or substitutional head
of state, but a real one. Accordingly, he urged the parliament to grant the
governor with the rights of sanctio, ennoblement and supreme advowson,
in line with Istvan Csekey’s recommendation (of May 1920), and to abo-
lish his impeachability.®® On September 1, 1936, prime minister Gyula
Gombos (1886-1936) expressed his agreement to these changes in a letter
sent to the speaker of the House of Representatives, Sdndor Sztranyavszky
(1882-1942).% In early 1937, Csekey repeated his points as well, mainly fol-
lowing Gabor’s article. Csekey agreed with Gabor that the governor should
be granted with the title of fejedelemn (Prince), and he also urged the par-
liament to regulate the governor’s substitution and succession.”® After the
publication of Csekey’s study, a lively public law debate emerged among
some leading Hungarian legal scholars in the journal Magyar Szemle (the
chairman of whose editorial board was Count Istvan Bethlen).”!

Odon Polner strongly opposed the extension of the regent’s powers
against the parliament (veto) — highlighting that the sanctio is a royal pre-
rogative and the regent was not intended to be a king - and, for similar
reasons, especially opposed the abolishment of his accountability. Howe-

8 See CSEKEY 1920, pp. 261-262. Actually, the suspensive veto of the king over the bills
of parliament derives from the French monarchic constitution of 1791 (Chapter III,
Section 2). See: http://wp.stu.ca/worldhistory/wp-content/uploads/sites/4/2015/07/
French-Constitution-of-1791.pdf (access: 21/11/2020)

7 OLASZ 2007, pp. 49-50.
8 GABOR 1932, pp. 187-201.
% OLASZ 2007, p. 49.

% CSEKEY 1937, pp. 122-124.
% OLASZ 2007, p. 51.
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ver, he agreed with Csekey concerning the necessity of regulating the sub-
stitution and succession.” Istvan Egyed considered possible that the veto
would be strengthened, and he could envisage that the regent would be
authorized to recommend candidates for the case when his position would
be vacated, provided that the election of the new governor remained in
the competence of the parliament.”® The bill presented by the government
on June 7, 1937°* - already under prime minister Kdlmdn Dardnyi (1886
1939) — mainly reflected Egyed’s recommendations. The new law (Act XIX
of 1937) brought three fundamental changes, not only regarding the gover-
nor’s powers, but for his entire public law status. The first modification was
the extension of the right of veto over the acts of parliament. The royal
sanctio (absolute veto) was not granted to the governor, his veto remained
suspensive, but he became authorized by the new law to send the bills he
disagreed with back to the parliament twice (instead of once), and both
times he had six months for considerations (instead of sixty days provided
by the original rule of Act I of 1920).

The second important change was that the governor was made entitled
to recommend three persons as his candidates for the case his position
would become vacant, and no ministerial countersignature was needed
for this recommendation. This was definitely the most controversial po-
int,” while a compromise version was accepted eventually, in line with
Istvan Egyed’s proposal: the governor’s recommendation was valid only
if it actually contained three persons, and the parliament could designate
candidates as well (both restrictions were made in order to avoid that the
governor’s candidate could de facto be considered as a “legatee”). In the
framework of this study, we do not intend to deal with the (otherwise very
interesting) question of the succession in the governor’s position in more
detail,” but we would like to underline that Horthy, shortly after Act XIX
of 1937 entered into force, exercised his right and drew up (without making
any public statement)®” a list of his candidates that contained three former
prime ministers (Dardnyi resigned in May 1938 due to serious health issu-

%2 POLNER, O.: A kormanyzdi jogkor kiterjesztésének kérdése. (Question of extension

of the governor’s powers.) Magyar Jogi Szemle, 3/1937, 96-101., pp. 99-101.

»  EGYED, I.: A kormdnyzdi intézmény. (The institution of the governor.) Magyar
Szemle, 5/1937, 16-22., pp. 21-22.

°  OLASZ,L.: A kormanyz6 utédlasanak kérdése a Horthy-korszakban. (Question of the
governor’s succession in the Horthy era.) Kozép-Eurdpai Kozlemények. 4/2015, 32-46.,
p- 37.

% OLASZ 2007, pp. 55-56. OLASZ 2015, p. 37.

% For a thorough analysis with the presenation of the political and legal background see:
OLASZ 2015.

% SAKMYSTER 1994, p. 196.
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es): Count Istvan Bethlen, Count Gyula Kdrolyi (1871-1947) and Kédlman
Daranyi. After Daranyi’s death on November 1, 1939, no new candidate
was appointed by the governor and, consequently, his recommendation
became invalid.”

From the perspective of the public law status of the governor, the
third change was definitely the most significant. By virtue of an almost
hidden clause of Act XIX of 1937 (that can be found in the section called
“Miscellaneous provisions and enacting terms”), “The governor cannot be
impeached by the parliament. Second paragraph of § 14 of Act I of 1920
and second paragraph of § 48 of Act XXII of 1926 are hereby repealed”.
According to the assessment of Lajos Olasz, “with this new law, the sphere
of the governor’s powers went far beyond those of the European republi-
can presidents, and it already provided all traditional royal prerogatives of
the Hungarian kings, except for the supreme advowson, ennoblement and
sanctio””

4 Head of state and form of state in the interwar Hungary

Istvan Csekey identified three periods in the history of the governor’s
institution in his already cited study published in 1937. According to his
classification, the first period began on February 29, 1920 (with the adop-
tion of Act I of 1920) and lasted until November 6, 1921, when the dethro-
nement was enacted. The second period lasted until April 1, 1922, when
the last constitutionally crowned Hungarian king died, while the third pe-
riod was still ongoing at the time when he wrote his article."® The author
of this study cannot see any significant difference between the latter two
periods from a historical perspective, while deems it important to identify
a fourth (or third) period, lasting from July 28, 1937 (effective date of Act
XIX of 1937) until Horthy’s resignation on October 16, 1944.

When Act I of 1920 was adopted by the first National Assembly (1920-
22), an enormously important decision was made concerning the Hunga-
rian constitutional development, but the conclusions of this decision were
not (or not properly) drawn. The National Assembly clearly broke with the

% OLASZ 2015, p. 39.

% OLASZ 2015, p. 38. Olasz wrongly refers here to the “preliminary sanctio”, a dispu-
ted right of the king in the dualistic period that derived from a political agreement
with the newly appointed Hungarian government in 1867, but of course the “normal”
sancio (absolute veto) has not been granted to the regent either. Concerning the “pre-
liminary sanctio” (el6szentesités) see: SZENTE, Z.: Kormdnyzds a dualizmus kordban.
(Government in the Age of Dualism.) Atlantisz Kényvkiado, Budapest, 2011, p. 228.

10 CSEKEY 1937, pp. 112-113.

241



revolutionary state form of the republic,' but did not want (or was not
brave enough) to call Charles IV back to the throne. Consequently, the
historical constitution and the historical form of state were insufficiently
restored. The head of state of the Kingdom of Hungary was undoubtedly
Charles IV, who had legally never abdicated, but who was in the given cir-
cumstances physically prevented not just from exercising his rights, but
even from entering the country.'”” In other words: Hungary had a king
who was absent. As the palatine’s office had been suspended by Act VII of
1867, there was no person who, at the given point, could ex officio (consti-
tutionally) represent the king, as it would have been provided by Act III
of 1848.* As emphasized by Jézsef Bolony, it was exactly the case in 1920
when a royal lieutenant (locumtenens) should have governed the country
in the name and on behalf of the king.'**

According to the political customs, the royal lieutenants were always
appointed by the kings in Hungarian history (even after the above men-
tioned regulations of 1486, 1608 and 1723), as it was last time also the case
of Archduke Stephen Francis of Austria, for the period between the death
of palatine Archduke Joseph of Austria (1776-1847) and Stephen Francis’
inauguration into the palatine’s office on November 12, 1847.1 However,
in February 1920 Charles IV was not in the position to nominate a new
royal lieutenant, and his homo regius appointed in 1918, Archduke Jose-
ph August, could not return either. Therefore, if we accept Bolony’s in-
terpretation (which is, in the author’s opinion, absolutely correct), we can
establish that the National Assembly took over this right from the king,
and appointed a locumtenens for the absent king, wrongfully calling the
position “governor” (or regent).'”® As a matter of interest, we would like to
mention that even Horthy himself compared his status to that of the royal
lieutenants, when he defined himself as “governor of Hungary elected by
the National Assembly as the lieutenant of the supreme power for the pe-

10 For the question of the form of state in Hungary in 1920 in English, see Takacs 2019,
in Hungarian from the recent literature especially Szabo, I.: Az dllamforma kérdése
1919/1920 forduléjan. (Question of the state form in 1919/1920.) In: Unnepi tanulma-
nyok Mathé Gabor 65. sziiletésnapja tiszteletére. (Festive Studies in Honour of Gabor
Mathé’s 65th Birthday.] Eds.: Mezey, B. - Révész, T. M.: Gondolat Kiad6, Budapest,
2006, pp. 585-597. and Takacs, P.: A kiraly nélkiili kiralysag. (The kingdom without a
king.) Jogtorténeti Szemle 3/2017, pp. 80-89.

12 CSEKEY 1937, p. 112.; CSEKEY 1943, p. 114.
105 FERDINANDY 1902, pp. 404. and 422.

04 BOLONY 1933, p. 40.

15 GABOR 1932, p. 138.

105 BOLONY 1933, pp. 39-40.
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riod of interruption of royal power” in his speech held on October 17, 1920
in Székesfehérvar.'’

Citing Jozsef Bolony again: “one state can only have one head”,' thus
someone whose task is to substitute the head of state, whether as a royal
lieutenant or as a regent (tutelary governor), himself cannot be a head of
state at the same time. This statement is true for the governor elected on
March 1, 1920 as well: “the National Assembly assigned the regent with
‘provisionally carrying out the duties of the head of state’ which means,
inter alia, that the regent was not considered the head of state, because
should he have been considered so, he could not have been assigned with
provisionally carrying out his own duties”, says Kalman Molnar."”® As a
conclusion for the first period of “regency” of Nicholas Horthy, we can es-
tablish that he was appointed by the supreme body of national sovereignty,
the popularly elected unicameral National Assembly, as a deputy for and
until the king’s absence, or until a “definite decision” of the parliament on
the question of the form of state and the throne.

This situation fundamentally changed after the dethronement or, if we
consider this resolution illegal for any of the already mentioned two main
reasons (lack of independence in decision making, lack of constitutional
power to remove an unaccountable king from his office), after the death of
Charles I'V. According to Istvan Csekey, with the latter tragic event of April
1, 1922, the position of the governor as a deputy (with other words: the
interpretation of the word “governor” as regent) came to its end, because
“a king has not remained, neither in reality, nor in the empire of the law”.
Consequently, the governor became “both de facto and de jure the head of
state”."" In Kalman Molnar’s opinion, this was exactly the change that was
reflected in the wording of Act XII of 1926 (on the Upper House) when, as
we have seen, the governor was first mentioned on a statutory level as the
head of state.'"

However, if we consider the governor as a sui generis head of state since
this point, all arguments that tried to justify his republican-style limita-
tions of power (especially his accountability and his weak position in the
legislation) with the fact that he was just a temporary institution and, pri-
marily, a deputy head of state only, suddenly vanished. After the dethro-
nement or the death of the king (all in all: after the de facto termination of
the king’s office, and not just his possibilities to exercise his powers as in

107 See: BOLONY 1933, p. 39.; MOLNAR 1929, p. 346. (Footnote No.149)
108 BOLONY 1933, p. 51.

9 MOLNAR 1945, pp. 14-15.

10 CSEKEY 1937, p. 121.

" MOLNAR 1945, p. 15.
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1918), we had a head of state in Hungary called “governor”, granted with
the powers of a semi-weak president of a republic by laws, whose expla-
natory memoranda (see Act I of 1920 or Act XVII of 1920) compared the
regulation of his status to republican constitutions. Concerning the qu-
estion whether the king’s death (or the dethronement some months before)
meant a de jure termination of the monarch’s office as well, we would again
like to refer to Jozsef Bolony - this time without expressing our consent or
dissent — who represented maybe the most radically legitimist approach
saying that, by virtue of the Sanctio Pragmatica, since April 1, 1922, Ar-
chduke Otto (Otto von Habsburg-Lothringen, 1912-2011) was to be legally
considered as the new king to be crowned."?

Based on the assumption that Hungary, in fact, did not have a (crowned)
king in position after Charles IV’s death, and the governor became a sui
generis head of state instead of a regent or royal lieutenant, his position in
the second period of the history of this institution, lasting from 1921 to
1937, can be rather regarded as that of a president than a monarch. This
statement corresponds with the opinion of the Austrian professor of public
law Adolf Julius Merkl (1890-1970), who had already called Hungary in
1925, in his study published in Hungarian language in the legal journal
Jogtudomdnyi Kozlony, “an aristocratic republic with royalist undertone-
s As Istvan Csekey remarks, this is not the first time in history that
“countries were calling themselves monarchies, even if they were republics
in reality”.!* Moreover, the law on the restoration of the Upper House (Act
XXII of 1926) reinforced two republican elements of the governor’s legal
status: the accountability (by the regulation of the impeachment procedu-
re) and the fact that it is an elected office (saying that, should the governor’s
position be vacated, the new governor will be elected in the joint session of
the two chambers of the parliament, by secret ballot — see § 48). According
to the assessment by a legal historian Istvan Szabo, “the Hungarian public
law could, from the dogmatic side, only introduce a republican type of
substitution for the case of interregnum. If the interregnum is protracted,
the republican style of operation of the state will also become durable”.'®

As we have already emphasized, the real turning point was the adop-
tion of Act XIX of 1937. By strengthening the governor’s veto, and by gran-

12 BOLONY 1933, p. 37.

3 MERKL, A.: A mai Magyarorszag allamformdjanak kérdésérdl. (On the state form
of Hungary today.) Jogtudomdnyi Kozlony, 5/1925, 33-35., p. 35. Merkl compared the
governor’s status to the president of a presidential republic. See: MERKL 1925, p. 30.;
Schweitzer 2017, p. 18. (According to the author of this study, this comparison is incor-
rect because then he should have had much stronger powers as the chief executive.)

4 CSEKEY 1937, p. 115.

15 §7ABO 2020, pp. 119-120.
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ting him the right to propose candidates for the case of succession, two
very important points were added to the list of the monarchic-style powers
of the head of state of Hungary, but the third point was even more signi-
ficant, if not decisive, from the point of view of the state form. By abolis-
hing the rules (and legal possibility) of the impeachment from the previous
regulations, the parliament created a public law status for the governor
“more or less identical to the status of an uncrowned king” (Istvan Cse-
key)."'® As the governor (and especially his stronger veto) was intended to
serve as a conservative counterweight against the parliament (to be elected
in 1939 by secret voting in the entire country the first time since January
1920, and therefore expected by many to be more radical than before), it
had to be prevented that the new parliament could remove the governor
from his office and elect an extremist (a Nazi) as his replacement.

After 1937, only one fundamental criterion of the position of a mo-
narch was not met by the governor: the hereditariness. Act XIX of 1937
maintained the right of the parliament to elect the new governor if his
position is to become vacant. Horthy’s right of proposing candidates, and
later (in 1942) also the establishment of the office of vice-governor - the
election of Horthy’s elder son, Istvdn Horthy (1904-1942) to this post,
were interpreted in two important works published just after the end of
World War II as signs pointing to the direction of a (quasi) dynastic suc-
cession within the Horthy family. According to a constitutional historian
Ferenc Eckhart (1885-1957), by the establishment of the position of the
vice-governor “the intention of founding a new dynasty has become evi-
dent”"'” Kdlman Molnar’s opinion is less categorical, but he also mentions
that, by these changes, “the development of the institution of the governor
has gone far from its original direction”."

The historiography of today, based on the actual documentary sources
of the period, especially Horthy’s letter written after Act XIX of 1937 had
entered into force, in which he proposed three former prime ministers as
his possible successors (instead of his children), and his correspondence
with leading politicians in relation to the election of the future vice-gover-
nor in 1941, is of the opinion that Horthy had not had a clear intention
to transform his office to a hereditary dignity (like that of the king) until
the war broke out. In the years of war, he was rather moving towards this
direction, but at that time it was the government (and the parliamentary
majority) that opposed it. The final version of Act II of 1942 on the vice-
-governor did not contain any mention (as it had originally been proposed)

16 CSEKEY 1943, p. 132.

7 ECKHART, F.: Magyar alkotmdny- és jogtorténet. (Hungarian Constitutional and Le-
gal History.) Osiris Kiad6, Budapest, 2000 (original edition: 1946), p. 366.

15 MOLNAR 1945, pp. 17-18.

245



of the vice-governor taking over the governor’s office in case it is to become
vacant. The historian Levente Piiski, an expert in the political history of
Hungary during the interwar period, remarks that Horthy, after the he-
roic death of his elder son Istvan in the Russian front, “was always han-
dling the question of succession very cautiously, trying to avoid any open
confrontation. Even if he did not completely reject the dynastic plans, he
considered them achievable in a longer term, on the basis of a wider public

consensus”.!*?

Conclusion

The assessment of the position of the regent (governor) of interwar
Hungary is an interesting question. When Admiral Horthy was elected to
this position by the National Assembly in 1920, Hungary had a legitimate
King, Charles IV, especially if we take in consideration that the historical,
monarchic constitution was restored at the same time. As the king was
hindered by the international powers from returning to the throne, the
position of the governor was established, based on some, rather inadequate
historical examples of regency in Hungary. His powers were determined
with serious limitations. In 1921, the king made two unsuccessful attem-
pts to recapture the throne. In November 1921, after the second attempt,
the dethronement was proclaimed by the National Assembly. Charles IV
died shortly after, in April 1922. As the position of the governor remained
unchanged, his function became a sui generis position of the head of state,
because he was not a deputy (regent or lieutenant for an absent king) any
longer. However, the limitations of his powers lead us to the conclusion
that he was rather a republican head of state than a monarch in the second
period of his office, between November 6, 1921 and July 28, 1937.

Then, after some amendments of minor importance, in 1937 the Par-
liament thoroughly re-regulated the governor’s status. From then on, he
became unaccountable, and he was granted with the right to appoint can-
didates to become his successors. According to the opinion of the author of
this study, this was the beginning of the third (and last) period in the histo-
ry of the “governorship”, and by these modifications the governor actually
became a king without a crown. Thus, the popular term for describing the
form of the Hungarian state during the interwar period, as “the kingdom
without a king” has taken its meaning. This kind of monarchy was indeed
a unique phenomenon of its time, and maybe also served as an example
for the post-war Francoist Spain, after the Spanish Law of Succession of
1947 that de jure restored the Spanish monarchy (Reino de Esparia), kee-

19 pPUSKI 2006, p. 30.
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ping Generalissimo Francisco Franco (1892-1975) as the head of state (Jefe
del Estado) until his death in 1975.
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DEVELOPMENT OF CRIMINAL LAW IN THE FIRST
CZECHOSLOVAK REPUBLIC

Dr. Képessy Imre

E6tvos Lordnd University, Faculty of Law, Department of the History of
Hungarian State and Law, Budapest, Hungary

On the eve of October 27 and October 28, 1918, the bill about the es-
tablishment of the independent Czechoslovak State was drafted by Alois
Rasin.! The proposal, which only consisted of 5 articles, was debated and
approved by the Czechoslovak National Committee? on the following day.
Promulgated as Act Nr. 11 of 1918, and often named as Reception Act, this
law spoke about the establishment of Czechoslovakia laconically, even the
decision on the form of government was postponed.’

This law laid down the most basic principles of the legal system in its
second and third articles. The former stated that all imperial and territorial
acts and governmental decrees would remain in force temporarily. Moreo-
ver, the latter decreed that all authorities, public offices and municipalities
should be operating on the basis of the laws that were in effect at the birth
of the state. Therefore, the Austrian legal norms continued to form the
basis of the legal system in the “Czech lands” (meaning Bohemia, Moravia
and Czech Silesia), while the Hungarian laws and customs played the same
role in Slovakia and Carpathian Ruthenia. This was a direct consequence
of the constitutional framework that existed in the dual monarchy of Aus-
tria-Hungary that entailed the existence of two separate legal systems since
both states had complete authority to enact their own laws except for the

! Czech economist and politician, the first minister of finance of the Czechoslovak Re-
public. For short biography see: https://www.britannica.com/biography/Alois-Rasin
Last accessed: 2017. november 23.

2 InCzech: Narodni vybor ¢eskoslovensky. It was formed in Prague on 13 July 1918. See:
KUKLIK, J.: Pfiprava a ptijeti prozatimni iistavy (The Preparation and the Enactment
of the Provitional Constitution). In: ZEMAN, J., WAWROSZ, P., BARTA, J., KUK-
LIK, J., PEROUTKA, F., RYCHLIK, J., PAVLICEK, V., MALY, K., BROKLOVA, E.:
Ceskoslovensk4 ustava 1920: Devadesat let poté (The Constition of the Czechoslovak
Republic of 1920: After 90 Years), 77-78. p. Ekonomia, prdvo, politika (Economics, law,
politics)

3 LISKA, 1.: Unifikdcia a recepcia prdva v CSR po roku 1918 (Unification and Reception of
Law in the Czechoslovak Republic after 1918). In: Visegrad Journal for Human Rights,
2004, 2. sz. 55. p.
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military and foreign affairs. However, all Czech and Slovak legal experts
have been emphasizing that these legal norms were not considered Aus-
trian and Hungarian laws anymore. Within the borders of the Czechoslo-
vak State, the legality and the legitimacy of these legal norms had been de-
rived from the so-called Reception Act from October 28, 1918. Therefore,
they were considered as Czechoslovak laws, together with the laws enacted
by the National Committee and later by the National Assembly. This situa-
tion is described by the Czech and Slovak legal historians as ‘legal dualism’.
Still, I must emphasize that the Reception Act was tailored for the relations
in the Czech lands somewhat. The differentiation between imperial and
territorial acts was not applicable in the context of the Hungarian legal
system. Moreover, it did not mention the reception of those customs upon
which the Hungarian private law was based mostly.

Furthermore, the status of the territory called Hultschiner Landchen
was internationally debated after the First World War. Both the Czecho-
slovak Republic and the Weimar Republic asserted their claims regarding
this region. In the end, this territory joined Czechoslovakia after signing
the Treaty of Versailles. There, the German law remained in effect for a
short time. Therefore, the rules of three separate legal systems determined
the everyday life of the citizens of Czechoslovakia for approximately six
months.

In the end, the need for a more modern legal system arose in con-
junction with a unified legal system. The attempts towards the implemen-
tation of these goals spanned throughout the entire interwar period. The
first steps were taken by the Czechoslovak Government that established a
ministry responsible for unification of the legal system and the state admi-
nistration in 1919.* Even though it had a provisional character, it functio-
ned until late 1938. The question arises as to how exactly the various
governments wished to meet these goals. First and foremost, the govern-
ment wished to unify the legal system by enacting new laws and govern-
mental decrees.” However, even if the Parliament in Prague enacted more
than a thousand laws between 1918 and 1928, these attempts would only be
successful to a certain degree. For example, the unification in finance and
tax law was quite successful. Still, differences remained in most branches
of the law, between the western and eastern territories of the country. The
government also initiated the process of codification and installed several
codification committees. In criminal law, few attempts were made to enact

*  'The official title was the following: Ministry for the Unification of Laws and the Orga-
nization of Public Administration (Ministerstvo pro sjednoceni zdkontl a organisace
spravy). See: No. 431/1919 Sb.

> Thave to mention that many government decrees applied only to selected parts of the
country.
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a criminal code but none of them was successful until 1950. This also ap-
plied to the most branches of law.

The final method for the unification was with the means of the judicial
practice. This attempt aimed at the application of the former Austrian le-
gal norms in Slovakia and the Carpathian Ruthenia mostly. These efforts
deemed very difficult, since, as I mentioned earlier, the Austrian and Hun-
garian legal systems differed in many ways fundamentally.® Still, even if
this particular problem could not have been applied to the criminal justice
system due to the Beccarian principles of nullum crimen et nulla poena
sine lege, there were considerable differences between the respective Aus-
trian and Hungarian laws. For example, the Austrian Criminal Code of
1852 and the Hungarian Criminal Code of 1878 regulated the fatal offen-
ces quite differently. The Hungarian Code differentiated between murder
and manslaughter. The former had to be committed with premeditation
while the other one only required the intent. In the Austrian Code, both of
these cases were treated as murder. Still, the term manslaughter was used
by the Austrian code. However, it described a criminal offense that equa-
led to aggravated battery in the Hungarian Code. The punishments were
quite different too. The regimes used in the prison system differed too.
This, combined with the fact that the principle of legal certainty demanded
the foreseeability of one’s actions especially in the criminal justice system,
made the unification using judicial practice impossible.

Attempts of codification between 1920 and 1938

The idea of enacting the Czechoslovak Criminal Code was formulated
at the very beginning of the republic. On March 14, 1920, a codification
committee was established. A year later, the proposed text of the General
Part was published. When comparing it to the Austrian Code of 1852 and
the Hungarian Code of 1878, some influences can be seen. For example,
the proposal followed in both of its parents’ footsteps when it retained
the trichotomy in the criminal offences.” Furthermore, the various regi-
mes of imprisonment were defined as separate punishments just like in
the Csemegi Code. However, there were some fundamental differences in
the punishments; the most important is the abolishment of death penalty.
Eventually, four forms of punishment were established: imprisonment in
a correctional facility (zalaf), imprisonment in a penitentiary (vézeni), a

6 LISKA, 2004, 57. p.

7 Jan Krej¢i quotes: FENYK, J., CISAROVA, D.: Mezivdleiné trestni prdvo a véda trest-
niho prava v Ceskoslovensku (Criminal Law and Criminal Science in the interwar Cze-
choslovakia). In MALY, K., SOUKUP, L. (ed.): Czechslovakian Law and Legal Science
in the interwar period (1918-1938) and their place in Central Europe), Prague, 2010,
Karolinum, 822-825. p.
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fine and a penal servitude.® Regarding the imprisonment in a correctional
facility, the proposal explicitly stated that its aim was to emphasize the
despicable nature of the criminal act besides the resocialization of the in-
mate.’ This led to some controversies among the legal experts.’ It is also
worth mentioning that while the term of incarceration ranged between
one month and 15 years in a correctional facility, and between 14 days and
15 years in a penitentiary, the life sentence was applicable in both instan-
ces. If the term of imprisonment lasted more than a year, the more severe
form of imprisonment was to be carried out in prison (kdznica) while the
lenient in a penitentiary (véznica). If someone would be sentenced for less
than a year, the sentence would be carried out in a county jail in both cases.
The inmates had to be secluded in different regimes and distinguished by
distinctive clothes."

Furthermore, judges could impose indeterminate prison sentences in
some cases. First of all, the perpetrator had to be less than 30 years old.
Moreover, the accused’s desire towards resocialization had to be assumed.
At last, the median of the prescribed scale of penalty should have fallen
between 1 and 8 years. The confinement was to be carried out in a so-called
reformatory for adults. The actual term of the conviction was determined
by the behavior of the inmate, but it could not be shorter than the mini-
mum or longer than the maximum duration set by the act for the criminal
offence in question."”

By 1925, the entirety of the proposal was finalized. It is worth mentio-
ning that the committee created two bills essentially. Just like the Csemegi
Code, an act was supposed to regulate felonies and misdemeanors. Contra-
ventions were to be treated separately. Still, neither of the bills was enacted
by the parliament.

Twelve years later, the Ministry of Justice drafted a second bill on the
Criminal Code. However, this proposal differed from the previous one qu-
ite fundamentally. First of all, it maintained the capital punishment. The
death penalty was applicable against the perpetrators of the following cri-

See: Pripravné osnovy trestniho zdkona o zlocinek a precinech a zdkona prestupkového
(Proposal for the Criminal Code of felonies and misdemeanours and the Criminal Code
of contraventions), Prague, 1926, Ministry of Justice (In the following: ,Proposal”).
42.§. For the full text see: https://digi.law.muni.cz/handle/digilaw/7991 Last accessed:
2017. november. 23.

®  Proposal 109. §

Lenka Simonové quotes: Unknown: O zlo¢inu a boji proti nému v ceskoslovenské osno-
vé trestniho zdkona (About the felonies and the fight against them in the Proposal of the
Czechoslovak Criminal Code). Prévnik, 1927, 230-231. p.

" Proposal 43.§ (1) - (3)
2 Proposal 67. §
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mes: overthrow of the republic, treason, espionage, aggravated arson and
public endangerment. Moreover, it could also be used in cases of aggrava-
ted murder (when someone killed two or more persons, killed with malice
aforethought or malicious motive or with particular cruelty). Furthermo-
re, the murder of the president of the republic, the prime minister or any
member of the cabinet or the Parliament, was also punishable by death.
Last, but not least, committing murder against relatives also entailed the
capital punishment.

Regarding the criminal procedure, a proposal was completed by the
end of the decade. The basis for the work of the committee was the Aus-
trian code of 1873, which was regarded to be superior compared to the
Hungarian code of 1896."* However, this bill was not enacted either. In the
1920s, professional debates stood in the way of codification most of the
times. By the late 1930s, the historic circumstances made the process of
codification almost impossible.

Criminal laws enacted between 1918 and 1938

However, the failed attempts at codification did not mean that the de-
velopment of criminal law had stopped. In 1919, an act regarding money
forgery and stock counterfeiting was enacted. The same year, the Parole
and Conditional Sentence Act was passed. The latter of these legal insti-
tutions was not regulated by the Austrian Criminal Code. Therefore, it
was not applicable by the Czech courts until that point. Although this law
repealed the provisions of the Amendment Act of 1908 that introduced the
conditional sentence in Hungarian criminal law; it also (re)introduced and
unified these legal institutions in the whole country. In 1921, the freedom
of assembly became protected through punitive measures." In 1923, the
Republic’s Protection Act was enacted that secured both the constitutional
status of the country and its republican form of government."”

In 1931, a new law (re)introduced the minimum-security prison as a
form of imprisonment. It was applicable if the perpetrator’s resocialization
seemed likely and if the crime was not committed with malice aforetho-
ught or with malicious motive.'® Perpetrators, who committed treason,
murder, voluntary manslaughter or some severe military offences, were
excluded.” In such cases, only the other regimes of imprisonment were
applicable.

B Lenka Simonova quotes: KRONBERGER, f.: K unifikaci trestniho fizeni (Regarding
the Unification of Criminal Law). Pravnik, 1925, 468. p.

" Lasd: 309/1921 Sb.
5 Lasd: 50/1923 Sb.

16 123/1931 Sb. 1.§ (1)
70 123/1931 Sb. 1. § (3)
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The minimum-security prison had to be carried out in correctional
facilities or in county jails. Compared to the other regimes, this form of
imprisonment was more lenient. The inmates were separated from all the
other convicts. If they proposed, they could be placed in private cells. They
could wear their own clothes and were exempt from compulsory labor.
They were not obliged to clean the prison cells. Furthermore, they could
take care of their own meals and obtain books and newspapers. They had
the right to spend four hours on open air every day and were allowed to
smoke and to have visitors, if that did not violate the order of the jail. The
act also spoke about the disciplinary measures. These inmates could be
reprimanded, placed in solitary confinement and also some of their privi-
leges could have been withdrawn temporarily.”®

Just like the Parole Act of 1919, this law also repealed the respective
paragraphs of the Csemegi Code on the minimum-security prison. There-
fore, all convicts, who had been sentenced for this form of punishment on
the basis of the ‘old Hungarian laws’, had to be transferred to other regimes
of prison based on the severity of their crimes.”

In 1931, another law was enacted that unified the system of juvenile co-
urts in the country. Although this act repealed the rules of the Amendment
Act of 1908, some resemblances to its solutions can be seen. Whereas it
regulated the organization of courts mostly, it also (re)defined the legal
definition of juvenile offenders. According to these provisions, any person
between the age of fourteen and eighteen years at the time of committing
a criminal offense, who was able to recognize the unlawful nature of his
or her acts, was considered as a juvenile offender. Regarding their punis-
hment, the judges could choose from three options. They could release the
accused with a warning or rely on a conditional sentence. If neither of the-
se options was sufficient, judges could either imprison them or fine them.*
The act emphasized that only the juvenile courts had the authority in such
cases.

In 1934, the Parliament enacted a law that modified and unified some
issues regarding the death penalty and life sentence. This act made it po-
ssible for the courts to sentence someone for life even in such cases whe-
re the committed crime was only punishable by death.”’ Regarding those,
who were sentenced for life, this act stated that they could be released on

8 123/1931 Sb.5.§ (2) a) - h)
¥ 123/1931 Sb.9.§ (2)

2 48/1931 Sb. 5-8. §$

2 41/1934 Sb. 1.§ (1)
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parole only after 30 years.”? However, this provision was not applicable in
cases where the convict received a presidential pardon.?

Regarding the criminal procedure, some issues were regulated by the
Constitution of 1920, which stated that all the judgements had to be delive-
red in the name of the republic.?* Moreover, several acts were enacted that
amended both the Austrian and Hungarian Code of Criminal Procedure
simultaneously. In 1923, the State Court was established. It had the sole
authority to adjudicate cases regarding the protection of the state.”® A year
later, the rules of trial in absentia were established.?® This type of criminal
procedure was unregulated by the Hungarian code previously.” In 1928,
the lower courts were unified in the whole country.?®

The criminal justice system between 1918 and 1938

A code regarding prison administration and prisoner law was not
enacted during the interwar period. The basic principles regarding the pri-
son system stemmed from the Austrian and Hungarian Criminal Codes
of 1852 and 1878 respectively. Yet, some issues, like the minimum-security
prison, were regulated in the enacted laws I mentioned previously.

Regarding the penal institutions, most of these facilities were inherited
from the Austro-Hungarian Monarchy and the absolute majority of them
continued to function as such. Only some of them, like the city jails in Ipo-
lysag (Sahy), Aranyosmarot (Zlaté Moravce)® and Révkomarom (Komdr-
no) were closed in 1920. Two years later, a new city jail was established in
Ersekujvar (Nové Zdmky).* A judicial complex was opened in Rozsahely
(Ruzomberok) in 1932, which also incorporated a penitentiary. It consis-
ted of solitary cells mostly, but some of them were used for congregate
confinement.’ In Besztercebanya (Banska Bystrica), a city jail was opened

2 41/1934 Sb.2.§ (1)

2 41/1934 Sb. 2. § (2)

2 See: 121/1920 Sb. of the Constitution of the Czechoslovak Republic 94-105. §$
% See: 51/1923 Sb.

26 See: 8/1924 Sb.

7 BLAHOVA, L.: Rekodifikace trestniho prdva procesniho v letech 1948-1950 (The Reco-
dification of the Czechoslovak Criminal Procedure in 1948-1950), Prague, 2017, Audito-
rium, 21. p.

2 Lenka Simonové quotes: VOJACEK, L., SCHELLE, K.: Repetitorium ceskych pravnich
déjin do roku 1945 (Czechoslovakian Legal History until 1945 - Repetitorium), Ostrava,
2008, Key Publishing, 189. p.

2 See: 590/1920 Sb.
30 See: 197/1922 Sb.

' http://www.zvjs.sk/index.php?ustav-vykonu-trestu-ruzomberok Last accessed: 2016.
november 27.
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back in 1898. During the 1920s, its capacity became more and more con-
strained and the problems regarding the safety and hygienic conditions
became even more apparent. The building was renovated twice, in 1929
and 1937.2 In Pozsony (Bratislava), it was decided in the 1920s that a peni-
tentiary must be built near the planned Judicial Palace. This undertaking
was built between 1934 and 1936. Most of the accused, who were placed in
detention, were held there. The architects based their plans on the Pennsyl-
vania system, i.e., Jeremy Bentham’s panopticon. It was built in the shape
of a cross.*” The prisons in Illava (Ilava) and Lipétvar (Leopoldov), which
were the oldest Hungarian prisons,* continued to function as such. In II-
lava, the intermediary institute based on the Irish system of prison admi-
nistration also remained in use.”® The county jails of Nyitra (Nitra), Kassa
(Kosice) and Lécse (Levoca) continued to exist too. It is worth mentioning
that most of these prisons form the basis of the Slovak criminal justice
system even at present.*
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