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Foreword

A fully comprehensive, harmonised European Community company law is still a
chimera. Europe, from a corporate law point of view, is more fragmented and has more
borders than most non-Europeans would believe, despite the idea of the single mar-
ket it should serve. The introduction of the European Company was meant to smooth
the integration process and to overcome some of the obstacles that prevented com-
panies having a European passport or operating across the various borders. By setting
up this new form of company, it was hoped that a business should be able to restruc-
ture quickly and easily so as to take the best possible advantage of the trading oppor-
tunities offered by the Internal Market, and move its centre of administration without
suffering some of the restrictions previously entailed.
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1 Subject matter and functions of European
company law

European company law is a cornerstone of the internal market. EU company law
has evolved significantly over the last 40 years. The scope of EU harmonisation covers:
the protection of interest of shareholders and others, the constitution and mainte-
nance of public limited-liability companies’ capital, takeover bids, branches disclosure,
mergers and divisions, minimum rules for single-member private limited-liability com-
panies, shareholders’ rights and related areas such as financial reporting and account-
ing. Considerable work has also been accomplished on different legal forms such as
the European Company (SE), the European Economic Interest Grouping (EEIG) and the
European Cooperative Society (SCE).

In recent times, however, the adoption of European company law initiatives has
become more difficult. These difficulties are, for example, illustrated by the lack of pro-
gress on some simplification initiatives and on the proposed statute of the European
Private Company (SPE). Nevertheless, at the same time, the cross-border dimension of
business has grown tremendously both from a company and from a consumer per-
spective.

The Treaty on the Functioning of the European Union provides the legal basis to
adopt Directives harmonising EU company law (Article 50). That legal basis has been
used for the adoption of Directives related to the disclosure of companies and their
branches as well as the validity of their obligations and their nullity; the maintenance
and alteration of the capital of public limited-liability companies; the merger and divi-
sions of public limited-liability companies; and the single-member private limited-lia-
bility companies. It has also been used to adopt Directives concerning take-over bids,
cross-border merger of companies and certain rights of shareholders of listed compa-
nies.

EU company law has been built on the basis of the distinction between public
and private limited-liability companies. While some EU Directives apply to all compa-
ny law forms, others focus on one type of company or the other. However, the reality
has changed in the last years in particular to confer appropriate protection to public
shareholders. A trend in some Member States is that public limited-liability companies
are often used as legal form for listed companies while other large and medium-sized
companies are private limited-liability companies. New hybrid company law forms
have been designed in some Member States to grant further flexibility. Furthermore,
the public-private distinction does not exist in all Member States.
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Introduction: What and why is EU company law?

Why is company law important, and why does it merit more attention than 150
years ago when it was just one of the various forms of contracts? The answer is that
the company is the organisational vehicle of the market economy. The days are gone
when a personally-owned firm was the appropriate form for managing all kinds of en-
terprises. Through regulation of “legal persons”, legislators perform a double task and
service in relation to economic life: they provide a solid tool, and they set limits. They
protect conflicting interests and offer a conflict-saving or -solving framework. Thereby
the law creates clarity and reliability, and induces market participants to create the
trust without which no economic life can exist. When a company trades outside its
home state, transparency and inspiring trust becomes even more central. Thus, com-
pany law is also a detailing of the fundamental principle of pacta sunt servanda.

European company law today stands in the midstream. There was a pause in leg-
islative activities in the EU during the 1990’s. When the company law wagon arrived
at the other side of the river, it found a landscape that had changed profoundly from
what we have known for the last 120 years in Europe. Ancillary to this is that company
law has evolved. That is, from something of interest only to government department
specialists, a few law firms, professors, and industrial lobbyists, it has come to be a
discipline surrounded by much public interest. This is underlined by the victory of the
market economy during the 1990’s, by the public focus on corporate scandals, and in
Europe the Lisbon process.

If we look at the developments during the last 40 years, some tendencies can be
noted. The first is the increased tendency to use instruments other than directives: di-
rectly applicable regulations instead of directives, and non-binding recommendations
(codes of conduct). The second is that the regulations and directives do not create a
self-supporting regulatory system like the normative acts that we know from national
law. Albeit the directives tend to be increasingly detailed, the subsidiarity principle
(Article 5(2) of the EC Treaty) and political forces place limits upon the EU’s competen-
cies and (thus) the quest for regulation or detail at EU level. A further limitation follows
from Article 44(2)g of the Treaty, which indicates that harmonisation need not mean
uniform rules, but mutually recognisable “equivalent” rules. But the market has a pref-
erence for clarity and efficiency, and thus for the use of regulations.

The decisive factors driving future EU company law are - the split between com-
panies formed under EU law versus national, harmonised law, - the arrival of securities
law in massive force,

+ therise of good governance questions, and

« the deregulation-reregulation trend for private companies.

To this should be added that some company law areas are covered by leges spe-
ciales, e.g. in financial services, energy, and transport. This is mirrored in EU law. Espe-
cially on financial enterprises the body of detailed directives is on the increase.

The EU’s efforts primarily target public and private limited companies. “Other” en-
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tities, legal persons and bodies corporate such as associations, cooperatives, associa-
tions, and partnerships are - rightly or wrongly — deemed less central to ever-closer in-
tegration in the EU. And certainly harmonisation would be more difficult due to larger
differences in legal traditions than is the case for public and private companies.

What does company law deal with?

The 1980 Rome Convention on the law applicable to contracts describes company
law in Article 1(1)e as follows:

"Questions governed by the law of companies and other bodies corporate or un-
incorporated such as the creation, by registration or otherwise, legal capacity, internal
organization or winding up of companies and other bodies corporate or unincorpo-
rated and the personal liability of officers and members as such for the obligations of
the company or body”. From Article 44(2)g of the Treaty we learn that the rules should
aim to protect creditors and third parties. The ECJ, on the publicity rules, has stated
that these terms comprise all interested parties (Daihatsu, case C-96/97, 4.12.1997, and
Commission versus Germany, case C-191/95, 29.9.1998)

Historically, company law protected shareholders and creditors, and clarified the
competences of company organs. During the period 1930-90, minority shareholders
(investors) came more into focus as the target of protective measures.

But the law also considers the “general interest”, i.e. the public’s interests, especial-
ly through publicity rules. Employees, too, benefit from modern company law, either
by receiving special information, or by participating in the company’s decision-making
process.

Company law serves economic or industrial policy. The rules on reconstruction
(merger, splitting, reorganisation, liquidation) should be read in that light. The same
applies to group law (Konzernrecht) which treats a group of linked legal persons as
being economically one unit.

Many of the rules also benefit the public policy interest at large, including the tax-
man and the financial press. In the case of quoted companies, the publicity rules of
company and securities law consider the interests of market participants. As markets
integrate, e.g. by international Stock Exchange mergers and by increasingly applying
international standards on accounting, financial reporting, and clearing and settle-
ment, the protected public and market is no longer just the national market, but the
global market place. Major corporate scandals in the USA and EU at the beginning of
our millennium demonstrate that breaches of company law can cause shockwaves in
the global market economy.

In the present world of capital mobility, the law has become what can be called a
competition parameter and a service to industry. A good and practical company law
can attract companies. Sadly there are also countries that attract by bad laws — but in
the EU area there is a qualitative common minimum standard at a rather high level
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thanks to harmonisation.

During the last decade, company law has become central in the debates on busi-
ness ethics. This may become more emphatic and impact both contents and form of
company regulation.

Companies or legal persons are classified in various ways. The starting point in EU
law is Article 48 of the EC Treaty:

“Companies or firms formed in accordance with the law of a Member State and
having their registered office, central administration or principal place of business
within the Community shall, for the purposes of this Chapter, be treated in the same
way as natural persons who are nationals of Member States.

‘Companies or firms’ means companies or firms constituted under civil or commer-
cial law, including cooperative societies, and other legal persons governed by public
or private law, save for those which are non-profit-making.” This is a very broad defi-
nition. We need to define which companies and bodies can benefit from the Treaty’s
rules on establishment and services.

Article 48 is described in all books on establishment and services law, to which we
refer. Only two features are mentioned here. The first is that profit-making means the
same as “normally provided for remuneration” in Article 50 of the Treaty.

The second is that all member states have kinds of companies unknown elsewhere.
They may not mean much in economic life, but they make it impossible to create a
unified EU picture. Thus it is not decisive whether an entity is a “legal person” or not.
In continental law the distinction between entities without or with legal personality
traditionally played a big role, see also EC Treaty Article 281, under which “The Com-
munity shall have legal personality”.

The German partnership (OHG) does not have legal personality. Inversely, in Nor-
dic and Common law this is regarded as a practical matter best dealt with ad hoc by
the courts.

Outside recognition under Article 48 falls a mere economic entity. Thus, a group
of companies (koncern) or a public department running an important public service
cannot benefit from Article 48.

In practice, a variety of companies, bodies, and entities, corporate or incorporate
participate in economic life. Most basic structures are common to all Member States.

The most practical distinction is companies with and without limited liability. In
limited liability companies, all shareholders have their responsibility limited to the
amount subscribed, but the regulatory approach varies between public and private
limited companies.

It is difficult to define a private company otherwise than as a non-public limited
liability company. The clearest difference from the public company is that the private
company cannot solicit investments from the public or an undefined, wide circle of
persons. Typically, the private company will have only few shareholders, who other-
wise know each other. Thus there is little use for investor protection, but there may be
a case for more elaborate creditor protection than for the public company.
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There may be other entities with limited liability. This is the case for some econom-
ic associations and co-operatives. There are also commandite partnerships where one
class of associates has limited responsibility, while the other class has full responsibility
(but may itself be a limited liability company). Full personal liability is found in partner-
ships, be they civil or commercial, and in a number of associations and co-operatives.
On this basis, companies could also be classified into personal and capital companies.
This distinction is used in the directive of 1969 concerning indirect taxes on the raising
of capital.

In future we may need to split the descriptions of limited liability companies into
segments such as:

+ National public companies.

« European (public) companies.

+ European and national companies quoted on a regulated market.
+  One-man private companies.

+ Closed private companies.

«  Other limited liability companies.

+  Mother companies of group of companies.

«  Companies under specific regulation by e.g. energy, financial services, or trans-
port law.

As private and public limited liability companies are most important to the econ-
omy, and from the outset had basic “equivalence” from one member state to anoth-
er, EU directives and the regulation on the European public company (SE, Regulation
2001/2157) concentrated on these. Outside limited liability companies, the EU has
adopted two regulations on the European partnership (EEIG, 2137/85), and on the Eu-
ropean co-operative company (SCE, 1435/2003).

There are basically two ways to structure statutory national company law. The
method mostly used, even in countries with a code tradition, is a statutory act for each
form of company. Outside this may be acts on specialised or horizontal matters such
as registration, groups (konzern), reconstruction, and merger.

Another tradition is that of a commercial code, as known in the Baltic States. Here,
you may begin with generalities on definitions, registration procedures, and common
rules for all commercial companies. Then follow common rules for personal compa-
nies, and specialised ones for partnerships and commandite partnerships, common
rules for capital companies and specific rules for public and private companies. The
code finishes by horizontal rules on merger and other reconstruction, and on groups.
Theoretically this can give a very coherent law. But it may be difficult to master and
apply a comprehensive, intellectual rigour and to ensure coherence in every detail,
and such slips in drafting may lead to contradictory provisions. This may also lead to
regarding the various economic associations and co-operatives that lie outside the
code, as something more marginal than their economic importance would justify.

Under the 4th, 7th, and 8th directives, Member States have taken annual account-

10
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ing and auditing out of the company law framework. This tendency will be more obvi-
ous in the coming years, as more of this area will be regulated on the basis of interna-
tional standards, especially from the International Accounting Standards Board (IASB)2
and the International Federation of Accountants (IFAC).

It is important to stress that the distinctions of 3.3 to 3.5 do not in themselves tell
us much about the actual regulation of companies. They are primarily relevant for leg-
islators and authors of textbooks who have to delimit their subject matter in a practi-
cal way. In future, a further difficulty for classification will be how to include companies
created under EU regulations (SE, SCE, EEIG).

Many tend to forget that a company is basically a contract, and that the core of
company law is private law. This is probably due to the large volume of today’s norma-
tive acts on company law, and the active role of the Register in many Member States,
including the Baltic and Nordic states. The first document is the constituting contract,
and until the registration the company is just a contract.

Therefore the method for interpreting company law is that of contract law and
not of public law. This applies also to company law rules in financial legislation. Bank-
ing and insurance acts are laws, which supplement the normal company law in areas
where more is needed: constitution, capital adequacy, public control, and dissolution
procedures.

Therefore it is healthy and correct when Article 3 of the Latvian Commercial Law
reminds us that company law is intrinsically linked to the civil law area. The EU has add-
ed a further dimension. The general principles of EU law, and eventually of unwritten
EU company law, will in future be added to the tools of European company lawyers.

Interstate company law must deal with a further subject: Which foreign compa-
nies it will or must recognize, i.e. permit before its courts and public authorities, and
licence to exercise economic activities. In practice, there are three areas of recognition
problems:

« Recognition of the existence of the legal entity and its right to take part in lit-
igation,

« Recognition of its chosen legal form under home state law by the host state as
equivalent to corresponding national forms, and

« Licence to engage in economic activities.

The first part, recognition of existence was to be provided in part from Article 48,
in part from a convention to be concluded under Article 293. Under classic private
international law this was a complicated topic. It constituted a major interest for legal
scholars, and also a practical problem or barrier. For many years legal theory did not
sufficiently take into account that Article 48 could be declared directly applicable, as
we shall see with the Uberseering case, cf. 4.9. A convention under Article 293 is no
longer needed. In practice, this means that the “incorporation theory” of the UK and

n
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Netherlands, and the corresponding “registration theory” of the Nordic countries pre-
vail. A company exists if it has been registered in a public register, or otherwise incor-
porated under the laws of a Member State.

The second part, recognition of the home country company form as equivalent,
arises because many laws limit access to certain trades to some defined forms of com-
panies (typically, public and private companies, and cooperatives).

For public companies, the problem is minor. In the EU they are, due to tradition
and harmonisation, essentially equivalent. For private companies, the variations are
bigger, even on core questions. This formed the background for the Centros — Inspire
Art decisions, cf. 4.9. The Centros case was about the huge difference in capital re-
quirements in the UK and Denmark. The ECJs results can be summed up as follows:

+ It cannot be presumed that Member States with “lenient” rules have substand-
ard rules that could justify host countries in applying supplementary rules or
refusing recognition of the form of company chosen under home office law.

« ltis presumed that Member States have decent and equivalent laws. For other
forms of companies, equivalence may be a bigger problem. However, in apply-
ing the SCE Regulation Member States must recognise cooperatives of other
Member States.

The third part concerns foreign companies’ access to and exercise of commercial
activities in a host country. There is a widespread desire to try to apply host country
law. The reasons given are to ensure a level playing field for competition, and to pro-
tect creditors, consumers, and the taxman. It is striking that the liberal countries Den-
mark and Netherlands used the same language in Centros and Inspire Art, as did the
more restrictive Germany in the Uberseering case.

EU establishment law permits this when the host country can justify it, and demon-
strate that it is proportional and not realised by home country law. But it becomes a
company law problem when the host country tries to realise this not by commercial
regulation, but by applying in part its company law to a company governed by anoth-
er company law. To run a company under 2-25 company laws evidently does not make
sense. Thus the justification must be very convincing.

Trying to generalise, the Court seems to say that - harmonization, be it by EU nor-
mative acts or in any other way, and the possibilities of Member State cooperation
must be taken into consideration, and a Member State wanting to impose its own law
on the top of home company law has the burden of proof.

In retrospect a philosophical question arises: Why did it take so many years to ar-
rive at this point, considering that this concerns fundamental rights under Articles 43
and 48 of the Treaty and Article 15(2) of the Charter on Fundamental Rights, and con-
sidering the right of due process of law under Article 6(1) of the European Human
Rights Convention?

12



Natalia Stefankova, Vojtech Vladar Corporate Law

2 The sources of European company law

At the outset we must bear in mind that even without harmonisation, Member
States’ company laws have much in common, beginning with the heritage of the me-
dieval trading systems. The problems of a company, especially of limited liability com-
panies, are by their very nature alike in Member States, and there are not many solu-
tions possible. The fact that the vantage point of this paper is EU law, should not make
us forget the historical importance of the statutory company acts of some Member
States such as France and Germany whose laws inspired most of continental Europe.

The legal history of Europe shows parallel developments in national company law,
at the beginning of the 20th century, in the 1930’s, the reform wave in the 1960’s,
which gave many states a modern starting point for their negotiations in Brussels, and
the deregulation wave for private companies in the 1990’s. The reforms in Eastern Eu-
rope during the last ten years constitute a further wave.

Thus from the outset there was much common ground. The biggest differenc-
es stem from links to the core civil law and the general legal system of the Member
States. Only now is EU harmonisation beginning to penetrate into the general body of
civil law.

The Treaty of Rome adds to this a double message of harmonisation and mutual
recognition.

Historically, the mutual recognition track was first explored. But it ran out of steam
around 1970, and is now overtaken by solutions from the ECJ.

The second track is harmonisation under Article 44(2)g by directives in order to
protect creditors and third parties, by making protection “equivalent” — not identical -
under national laws. The first directive was adopted in 1968, but harmonization had a
“political” pause in the 1990's.

Originally the use of regulations or EU law-based companies was not foreseen. But
discussion on the use of regulations had begun already in the mid 1960’s, based on the
use of Article 306. By the 1960's it was realised that the transposition of directives into
national law caused considerable varieties in text and interpretation, and that regula-
tion-based EU partnerships, EU public companies, and eventually an EU co-operative
seemed more workable in cross-border relations. The saying of those days was that
instead of repairing old houses by harmonisation we should build new ones by regu-
lation.

Even though we speak in this paper about EU company law, it isimportant never to
forget that the EU company law system is not — at any rate not yet - a self-supporting
system in the way of national company law systems. You may compare the two sys-
tems to a semi-detached house — independent but intrinsically linked.

13
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EU law has a double function. First through harmonisation it “equalises” the es-
sentials of national laws in order to facilitate creation of the Single Market with an
equivalent protection of shareholders, creditors, and third parties, including society at
large. Second EU law works not only by harmonisation rules, but also through the ECJ’s
doctrines on loyal implementation and interpretation, and on the rank of EU law as lex
superior and direct applicability. This means that to the company law directives and
regulations must be added the role of the directly applicable provisions of the Treaty.

It is due to these functions — which create a kind of container or framework for
national laws - that EU company law can qualify presently as a system. Remaining with
the semi-detached house picture, EU law elements are found both as part of the struc-
tures, as well as throughout in the national house. EU law has a third role, in the scien-
tific study of company law in Europe. It tends to help us Europe-wide to use language,
definitions, and systems that are more alike than generations ago.

The picture may change, as regulations on European public companies and co-op-
eratives become operational. This means that the double house is extended into a
triple house. Thus EU law will increase visibly. But the national house still stands, and
as EU law is found around in the national house, so is national law in the new EU house
because the regulations contain on many matters a renvoi to (harmonised) national
law. The difference between the older parts and the new house is that through the SE
and SCE, EU company law becomes a system in its own right.

With this in mind, we can turn to the various sources of law by which the European
Union strives to impact company law in Europe. By far the most important source of
EU company law are the directives and regulations.

The first wave of harmonisation

The achievements of the EU in harmonisation are listed in Annex 1. The 1st directive
was adopted in 1968, the 10th and the 13th directives in 2005. Eight date from the
period 1976 to 1989.

In a political and historical perspective, this is a remarkable accomplishment. Some
of their good consequences merit highlighting. First of all, legally-technically the di-
rectives are of good quality. In those days, as company law was lawyers’ law of little
political interest, the directives were well-prepared by, and reflected the opinio com-
munis of the greatest names of Europe’s universities, and the wording was lovingly
cared for in the working groups.

Second, the directives meant a convergence not only in substantive law, but also
in general legal thinking and terminology. Third, they caused Europeanization of re-
search and publishing. In government offices, in law firms, and universities all over Eu-
rope, the basic text was the same. Increasingly, textbooks and Lehrbuecher and other
research refer to the supranational legal framework. And with the Wise men’s Report,
the problems, the language, and the solutions tend to become Europe-wide.

Fourth, the directives also meant progress and improved protection. Several coun-
tries might claim to possess the world’s best law. But when the 4™ directive on annual
accounting was adopted in 1978, it undoubtedly modernised all laws and brought EU

14
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legislation to the forefront of modernity world-wide. Over the years, the degree of
detail in directives became visibly greaterand the preambles have grown manifold.

There are many reasons for that: We know each other better, we dare to go further.
But when directives permit more than one method, it requires details to ensure that
the methods are really equivalent. The eight articles in the 2nd directive on own shares
may serve as an example.

(The short alternative was to forbid own shares, but that is not politically feasible.
Today a more liberal alternative may enter the own share rules). But the increasing
degree of detail also underlines that the Treaty and the ECJ allow the Council a wide
discretion in judging what “equivalence” might require.

To this may be added that the ECJ in its first company law case insisted that direc-
tives must be implemented even if the changes were not foreseen when adopting the
directive, and even if it might cause major practical consequences (in casu amending
and re-registration of statutes), Case 32/74, Haaga, 12.11.1974.

From this period came only one small regulation from 1985 on European partner-
ship — of modest practical implications.

In order to understand the harmonisation process, it is also important to ponder
the proposals that failed and are (still) not adopted:

« Convention 1968 on mutual recognition of companies
- the proposed 5th directive on the structure of public companies.
+ adraft 9th directive on material group law — konzernrecht.

« the first proposal for a 13th directive on take-over bids.

The three directives failed, principally because European industry did not like them.
The most visible failure was the 13th directive that fell in Parliament in 2002 on a draw
273-273. It fell on a mixture of hostility from industry and the German government,
because it wanted to do away with all the protective national mechanisms against
so-called hostile takeover bids (such as “poison pills”). A slimmed-down directive was
adopted in 2004. However, in a company law context the failure of the 5th and 9th
directives is more conspicuous, because their subject-matter was an ambitious regula-
tion of subjects that are considered politically important and belong to company law’s
core, notably shareholders’ rights.

Normally the shelving of the 5th directive is attributed to a failure to resolve con-
flicts around the one-tier or two-tier management systems or employees’ co-gestion
where all wanted their own system or no system. But in the SE regulation they could
be resolved. The fight against, e.g., multiple-vote shares and poison pills, and fairness
to even small shareholders was equally important in the political evaluation.

The 9th directive was never formally proposed. The idea was to treat a group of
companies as if they were they one enterprise, thus according protection to the whole
group’s creditors and minority shareholders. This is law in Germany and in Latvia, but
there is a solid criticism of such formalistic solutions.

The directives of the 1970’s were written for a stable world, where frequent polit-
icised changes, and penetration of US ideas, appeared unlikely. In the 90’s it became
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increasingly discussed whether the method hitherto used for harmonising needed
rethinking. The Lisbon process, adopted by the European Council in 2000, affirmed
that commercial law was important in the modernisation process. Company law had
become a growth tool and a competition parameter. There was, however, also the
question whether we did the right things and in the right way, because in the USA
problems are solved differently.

All this was highlighted when the 13th directive on takeovers fell a year later in Par-
liament, whereas declared political will pushed the European Company - the SE - to
the statute book.

The Commission reacted by creating a group of independent experts, mostly pro-
fessors, the so-called “Wise Men’s Group” or “de Winter Group”. Upon its report of No-
vember 2002, the Commission in May 2003 presented an action plan for “modernising
company law and enhancing corporate governance”.

Corporate governance and the harmonisation measures of recent
years

Note that the headline does not refer to directives of recent years, because regu-
lations and non-binding soft law (incl. codes of conduct) play equal roles. The recent
harvest of adopted rules consists of:

« arenewed 8th directive on accountants 2005.

+ the 10th directive (international mergers), 2005.

. the 13th directive (takeovers), 2004.

« the European public company regulation (SE), 2001.

+ the European co-operative regulation (SCE), 2003.

+ theregulation on accounting in quoted companies, 2002.

+ the two Commission recommendations on auditing, 2000 and 2002.
+ the two Commission recommendations on directors, 2004.

The first observation is that directly applicable regulations are gaining ground. The
SE and SCE regulations are spectacular achievements. Business finds it increasingly dif-
ficult to live with the implementation delays of directives or varying national methods
of interpretation and implementation. Comparing the 350 articles of the SE drafts from
the 1970’s with the final regulation of about 100 articles, the difference is striking. In
the 1970-drafts little was left to national laws and the company statutes. Outside con-
stitution questions, the regulation has fewer rules than any known public company
law. Instead the regulation refers either to the public company law of the country of
registration, or to the statutes of the company.

Many see this as surrender to national law. However, this is only partly the case, be-
cause - national law has been harmonised through directives and ECJ jurisprudence,
and - the law for quoted companies is further harmonised by the securities directives
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and international accounting and reporting standards. But the regulation also heralds
a resurrection of the autonomy of the parties and to flexibility, because

+ the parties can choose any of the 25 Member States as the registered seat,
thereby also choosing their company law,

« the reference refers to the national public companies act as it stands for na-
tional companies. This implies a prohibition on issue of special rules for the SE,
unless the regulation so authorises,

+ the parties can choose between the two permissible management systems:
the one-tier (UK) system or the two-tier (German) system, and

+ the regulation accords formally and in reality a role to the statutes of the com-

pany.

Regulation 1606/2002 on accounting standards for quoted companies transfers
the substance of legislative power on accounting of quoted companies to an inter-
national body, the International Accounting Standards Board (IASB), an association of
national auditing associations of a number of countries — and under considerable pres-
sure from the US standards (GAP) and the US administration. The EU legislative role
is reduced to the Commission’s right to veto a standard, as was the case on IASB 39
where banks persuaded the Commission to not make that standard mandatory in the
EU. But we also saw that this creates problems for the EU in the global market.

To future historians, the most important development of recent years will be the
corporate governance discussion. In the UK, the market is familiar with non-binding
codes on best practice, and has a consultative body to oversee it, whereas it was an un-
familiar regulatory tool to continental thinking. The code idea therefore has changed
the way in which Europeans think on company law regulation.

The first “formal” text in Europe was an OECD recommendation from 1999. Most
member states have adopted a local code or codes. In Denmark the code was made
by a private working group, but with the assistance of the Companies Registry and the
Copenhagen Stock Exchange. And so will it be in Latvia where the code is a project of
the Riga Stock Exchange, not the financial supervisors, nor even involving the Enter-
prise Registry.

The codes on corporate governance supplement the law on what should be the
practise in decent and efficient companies on:

« Composition of the board - internal versus external members, and expertise
versus “names”.

+ The role and work of the board, including the need for committees on remu-
neration, appointments, and auditing.

+ The role of major and institutional shareholders - should they have and publish
a policy on the way in which they intend to manage their investments?

- Remuneration of board members and directors.
« Transparency and conflicts of interest.

+ Policy on risks, acquisitions, and own share programs.
Behind this lurks a core policy choice: In whose interest do we run the company, or
how much can we accommodate other interests than shareholder interests? It seems
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that today more focus is accorded to the role and interests of the owners, i.e. the share-
holders. But interests other than short-term interests fed by the daily stock exchange
index should also be taken into account. The codes cannot be sanctioned in the same
manner as normative acts. But they have the important principle of “explain or com-
ply”, and the financial press will be instrumental to sanctions from the market. In the
long term, the codes will also impact the standard of bonus paterfamilias behaviour in
contractual and tort liability. Till recently, no EU initiatives were planned. However, in
2004 the Commission became active in the corporate governance discussion. This led
to the issue of the two recommendations on directors’ remuneration and independ-
ence.

But the Commission went further by proposing to amend the accounting direc-
tives (4th and 7th dir) to enhance confidence in financial reporting. Board members
should be collectively responsible for financial statements and key non-financial infor-
mation. All companies must provide full information about off-balance sheet arrange-
ments, including “Special Purpose Vehicles” which may be located offshore. Unlisted
companies’ transactions with related parties should be more transparent. And listed
companies should issue an annual corporate governance statement, i.e. “comply or
explain”.

With this, and with the IASB and the OECD - and in future eventually the WTO - as
central participants, the sources of company law and their interpretation now reside
with authorities under varying jurisdictions, procedures, and interpretation principles.
Thus the law has become polycentric.

Securities law

The accomplishments of recent years cannot be evaluated without including the
securities area directives. Some of these rules, e.g. on major shareholders, could also
be classified as company law, and are issued under Article 44(2)g of the Treaty. Others
are more related to the regulation of the market. There is no general principle which in
case of conflict with company law gives priority to securities law (or vice versa).

But it merits highlighting that securities law has impacted the extent to which the
law protects shareholders. Earlier on, company law protected two types of sharehold-
ers rights:

« Administrative rights, meaning the right to attend the general meeting, to take
the floor and to ask questions there, to submit proposals, and to vote, and

- Economic rights, such as the right to dividends, new issues of free shares, pref-

erential subscription rights.

The focus of securities law is upon the protection of the shareholder in the regu-
lated market, including the prospective shareholder. But this also changes the way in
which company law looks upon these questions. Securities law extends the notion of
shareholders’ equality to their dealings in the regulated market. The 13th directive on
takeover bids makes a single share of equal value with shares forming part of a major-
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ity holding.

Legislation of the present falls into two distinct groups. The first is reforming and
completing the existing normative EU acts. The politically most important recent ini-
tiative is the new 8th directive, expected during 2005. The accounting scandals in the
USA and EU (Enron, Tyco, Ahold, Parmelat etc.) revealed a number of problems in the
regulation of the accounting profession, and also demonstrated that fallible account-
ants form a threat to the world economy. Public supervision, and the requirement of
life-long learning and regular post-graduate upgrading may become a legal obliga-
tion. The Council in 2005 should adopt the 10th directive on international mergers,
completing the 3rd, 6th and 13th directives.

After this, there is not much in the pipeline on formal rules. The draft regulation on
economic associations is still pending before the Council. The Commission is working
on a 14th directive on “change of legal form” (German: Umwandlung). This would be
a natural initiative after the adoption of the 10™ directive on cross-border mergers.
These measures are related to the Lisbon process.

The second group concerns initiatives that can, in the medium term, totally re-
structure the means and ways of company law. The two great reforming tasks before
us now concern corporate governance and capital requirements.

For decades, company law cases were extremely rare. But during the last 10 years,
the Court of Justice became an important player in company law regulation. Some
lacunas left by legislation have been filled in by the Court. The four judgments de-
scribed in the following can illustrate this. They all fell like a bomb into national law.

The most innovative of these cases is Centros (C-212/97, 3.3, 1999). In the early
1990’s, the capital requirements of the Danish private companies act were drastically
increased. A private company would require about 27.000 Euro fully paid-up, before
the company could be registered. Some Danes, in order to avoid this, constituted the
UK private company Centros, which under UK law only required about 20 Euros, and
whose declared objective was to do business in Denmark. They then asked the Danish
companies register to register a branch of the UK company. The Register refused, citing
the reason that the company avowedly wanted to avoid Danish law. The Court found
that the company Centros was legal under UK law and thus entitled under Article 43
of the Treaty to have a branch in any other Member State. That the UK capital require-
ments differed from the Danish ones, did not qualify as a public policy exemption.

The Danish government further submitted that, as there was an uncontested in-
tent to avoid Danish law, to require that the UK company also followed the Danish
private companies act should be construed as a “purely internal Danish matter”, and
that Danish law was required to protect creditors and the taxman. (The latter argu-
ment was not recognized by company experts in Denmark.) The ECJ rejected them as
disproportionate, as there are many other and better ways to protect creditors.

The Inspire Art (C-167/01, 30.9.2003) followed up Centros in a case on Dutch law:
“The reasons for which a company chooses to be formed in a particular Member State
are, save in the case of fraud, irrelevant with regard to application of the rules on free-
dom of establishment. The Court has also held that the fact that the company was
formed in a particular Member State for the sole purpose of enjoying the benefit of
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more favourable legislation does not constitute abuse even if that company conducts
its activities entirely or mainly in that second State. ... the fact that a company does
not conduct any business in the Member State in which it has its registered office and
pursues its activities only or principally in the Member State where its branch is estab-
lished is not sufficient to prove the existence of abuse or fraudulent conduct....”

The SCE Regulation illustrates that the way of thinking of the ECJ is applied also
by the Council. Whereas the SE regulation refers to a well-developed body of national
law with a basis in written normative acts - the rules for national public companies -
the reference in the SCE regulation Article 9 to “as if it were a cooperative, formed in
accordance with the law of the Member State in which it has its registered office” is
theoretically clear, but practically ambiguous. Some countries have statutory law, but
not so well developed as public companies laws. Some countries, e.g. Denmark, have
only unwritten law, which must be recognised in all Member States.

Uberseering (C-208/00, 5.11.2002) concerned an old way of denial of justice dis-
guised as a question of private international law. According to continental case-law
and long-standing legal theory, a company’s legal capacity was determined by ref-
erence to the law applicable in the place where its actual centre of administration is
established (siege réel), as opposed to the incorporation principle, by virtue of which
legal capacity is determined in accordance with the law of the State in which the com-
pany is incorporated. The siege réel rule also applied where a company had been val-
idly incorporated in another Member State and had subsequently transferred its actu-
al centre of administration to Germany.

The company Uberseering acquired a piece of land in Germany, which it used for
business purposes. By contract Uberseering engaged a company to refurbish some
buildings. Uberseering subsequently claimed that the work was defective. However,
the German courts held that as a company incorporated under Netherlands law, Uber-
seering did not have legal capacity in Germany and, consequently, under German law
it did not enjoy rights nor could it be the subject of obligations or be a party to legal
proceedings unless it had been reincorporated in Germany.

Until the ECJ declared Treaty Articles 43, 49 and 50 directly applicable in the 1970’s,
it was thought that this could only be changed by a convention under Article 293.
Such a convention was agreed in 1968, but failed to be ratified.

However, the General Program on Establishment adopted by the Council in 1961
specified the right to be a party before the courts as part of that freedom. The Court
stated:

“A necessary precondition for the exercise of the freedom of establishment is the
recognition of those companies by any Member State in which they wish to establish
themselves. Accordingly, it is not necessary for the Member States to adopt a con-
vention on the mutual recognition of companies in order for companies meeting the
conditions set out in Article 48 EC to exercise the freedom of establishment conferred
on them by Articles 43 EC and 48 EC, which have been directly applicable since the
transitional period came to an end. It follows that no argument that might justify limit-
ing the full effect of those articles can be derived from the fact that no convention on
the mutual recognition of companies has as yet been adopted on the basis of Article
293 EC”
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The Golden shares cases, C 367/99 (Comm. versus Portugal), G-483/99 (Comm. ver-
sus France) and G-503/99 (Comm. versus Belgium), all dated June 4, 2002 set limits
upon shares with special rights. Such shares make it possible to retain control of cer-
tain aspects of an ex-state enterprise that has been formally privatised.

In the Belgian case, Belgian law entitled the government, in the case of two ener-
gy enterprises, to use its “golden shares” to oppose: - any transfer, use as security or
change in the intended destination of lines and conduits or of certain other strate-
gic assets, and - second, certain management decisions regarded as contrary to the
guidelines for the country’s energy policy.

The Commission considered this a restriction on the movement of capital between
Member States. The Court set out the limits for Member States as follows:

“Itis necessary ... to ascertain whether the legislation in issue enables the Member
State concerned to ensure a minimum level of energy supplies in the event of a gen-
uine and serious threat, and whether or not it goes beyond what is necessary for that
purpose.

First of all, it should be noted that the regime in issue is one of opposition. It is
predicated on the principle of respect for the decision-making autonomy of the un-
dertaking concerned, inasmuch as, in each individual case, the exercise of control by
the minister responsible requires an initiative on the part of the Government authori-
ties. No prior approval is required. Moreover, in order for that power of opposition to
be exercised, the public authorities are obliged to adhere to strict time-limits.

Next, the regime is limited to certain decisions concerning the strategic assets of
the companies in question, including in particular the energy supply networks, and to
such specific management decisions relating to those assets as may be called in ques-
tion in any given case. Lastly, the Minister may intervene ... only where there is a threat
that the objectives of the energy policy may be compromised. Furthermore, ... any
such intervention must be supported by a formal statement of reasons and may be
the subject of an effective review by the courts. The scheme therefore makes it possi-
ble to guarantee, on the basis of objective criteria which are subject to judicial review,
the effective availability of the lines and conduits providing the main infrastructures
for the domestic conveyance of energy products, as well as other infrastructures for
the domestic conveyance and storage of gas, including unloading and cross-border
facilities. ... The Commission has not shown that less restrictive measures could have
been taken to attain the objective pursued. ...The legislation in issue is therefore justi-
fied by the objective of guaranteeing energy supplies in the event of a crisis.”

Although France pursued the same objective (namely, to guarantee supplies of
petroleum products in the event of a crisis), the Court considered that the French rules
clearly went beyond what is necessary in order to attain the objective indicated. It
found that the French provisions did not indicate the specific, objective circumstances
in which prior authorisation or a right of opposition ex post facto would be granted
or refused, and thus were contrary to the principle of legal certainty. Such lack of pre-
cision and such a wide discretionary power constituted a serious impairment of the
fundamental principle of the free movement of capital.

The Portuguese rule provided for manifestly discriminatory treatment of investors
from other Member States: its effect made it unlawful under the Treaty rules on free
movement of capital.
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The Lankhorst-Hohorst case (C-324/00, 12.12.2002) set aside German tax law rules
on “thin capitalisation”, because they distinguished between groups where the moth-
er company was also established in Germany, and other groups where the daughter
was established abroad. This was different treatment contravening Article 43 on estab-
lishment. This meant that Member States must either treat foreign mother companies
as well as their own, or their own as harshly as foreign mother companies. Both solu-
tions bring further practical complications into corporate tax law. These judgements
— like the regulations on the SE and the SCE - are all based upon the presumption that
Member States are civilised and equally civilised states. The background and reason-
ing can be found in general principles of EU law. The decisions rely on the non-dis-
crimination rules of the chapters on establishment, services, capital, and taxation. But
general principles of EU law, as established by the Court, may be equally relevant. The
principles of loyalty, proportionality, efficiency, transparency and equal treatment ex-
plain why national law could not be upheld. To this is added the requirement of access
to legal redress. These principles must also be read into the directives and regulations.

The ECJ's principles of mutual recognition and ad hoc interpretation raise the
problem known in the US as “delawarisation”. A country with an attractive law has the
chance of becoming the country of registration of many companies that have other-
wise little relation to that country. This leads directly to tax law.

Tax law often is a major component of business strategy. Thus no description of
business law is perfect without including tax law. There are many directives that affect
business in the EU concerning indirect taxes, notably the VAT system. But right from
the beginning company taxes attracted attention and led to Directive 69/335/EEC of
17 July 1969 concerning indirect taxes on the raising of capital, (OJ 1969 L 249/25). This
directive has the important effect that it hinders — together with the 1st company law
directive — Member States from turning registration fees into indirect taxation, see
case (-198/95, 2.12.1997, Fantask.

On transnational groups there are the following three directives:

+  Council Directive 90/435 of 23 July 1990 on the common system of taxation ap-
plicable in the case of parent companies and subsidiaries of different Member
States, (OJ L 1990 225/6)

«  Council Directive 90/434 of 23 July 1990 on the common system of taxation
applicable to mergers, divisions, transfers of assets and exchanges of shares
concerning companies of different Member States, (OJ 1990 L 225/1).

+  Council Directive 2003/49 of 3 June 2003 on a common system of taxation ap-
plicable to interest and royalty payments made between associated compa-
nies of different Member States, (OJ 2003 L 157/49).

These directives may contain definitions of interest for company law. This must
be supplemented by three reminders. The first is that within the framework of the re-
quirements of establishment and services law, the ECJ has taken a substantial number
of decisions on discriminatory tax law during the last 10 years.

The other is that low taxes can also be a problem, as they can distort competition.
This is why there is a code of conduct on corporate tax law (OJ 1998 C 2/2). Estonia is
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considered the biggest sinner here. Tax authorities cooperate against tax avoiders. The
most important rules are:

+  Council Directive 77/799 of 19 December 1977 concerning mutual assistance
by the competent authorities of the Member States in the field of direct taxa-
tion (OJ 1977 L 336/15) ,

«  Council Directive 91/308 of 10 June 1991 on prevention of the use of the finan-
cial system for the purpose of money laundering, (OJ 1991 L 166/77),

«  Council Directive 2003/48 of 3 June 2003 on taxation of savings income in the
form of interest payments (OJ 2003 L 157/38).

Is there also unwritten EU company law?

The answer to this must to some extent be in the affirmative. The reasons for this
are found in the general principle of interpretation. Words and notions can basically
only have one meaning, to be ascertained by the methods of interpretation of EU law.
And as EU company law grows into a system of mutually dependent elements, the
need for creating coherence through unwritten law increases.

The first step in this process was the Marleasing doctrine, under which there is a
general duty to interpret national law in the way that is most in conformity with EU
law. The Marleasing case (case C-109/89, 13.11.1990) directly concerned company law,
as it was about the nullity rules in the 1st company law directive which are closely
linked to national contract law.

A good illustration of the problem of one or several permissible meanings of words
could be Article 6 of the 2nd directive. Under this article the shareholders must pay
up their subscription. But does paid-up in common law mean the same as the French
notion, requiring the capital to be “liberé”. Thus Article 6 can either mean that each
Member State can refer back to its normal commercial or civil law understanding, or
that there should be only one understanding, to be found by normal EU interpretation
methods.

But the question becomes more pertinent in cases where the directive introduces
something that is new in relation to national law before implementation of the di-
rective. Thus the accounting directives (4th and 7th) introduced both principles and
methods so far unknown in most national laws. Here, the case for one common in-
terpretation is strong. When asked a highly technical question on group accounting,
(case C-234/94, Tomberger, 27.6.1996), the Court prefaced its answer as follows:

“With regard to Article 31 of the Fourth Directive, it should be borne in mind that
the Fourth Directive seeks to coordinate national provisions concerning the presenta-
tion and content of annual accounts of certain types of companies (see the first recital
of the preamble). In order to coordinate the content of annual accounts, the directive
lays down the principle of the “true and fair view”, compliance with which is the pri-
mary objective of the directive. According to that principle, the annual accounts of the
companies to which the Fourth Directive applies must give a true and fair view of their
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assets and liabilities, financial position and profit or loss (see the fourth recital in the
preamble to the Fourth Directive and Article 2(3) and (5) thereof).”

The real area for an autonomous EU company law may be the area of regulations,
see 5.3 below. But the results of the application and interpretation of regulations may
affect the whole system by a “rub off” effect.

How should we read EU normative acts

Directives and regulations on company law differ from other directives and regu-
lations by dealing with private law matters. Interpretation methods are basically those
of contract law, and not from public law.

The first group are directives which harmonise areas of “classical” company law,
e.g. the 2nd directive on capital and the 3rd directive on mergers. They deal with areas
that to a large extent were “common ground” for law and theory in Member States.
One of the important interpretation issues will then be, whether the notions which
the directives use should have one and the same meaning applicable in all Member
States, or may be understood as a renvoi to the corresponding national notions.6 An
illustration of one or more permissible meanings of notions is Article 6 of the 2nd di-
rective. Interpretation is complicated by the fact that these directives cannot be clas-
sified wholly as minimum or total harmonization directives. This must be decided by
interpretation of each article.

The second group covers directives that introduce a new, common system. This is
the case for the accounting and auditing directives. They benefit a wider group, and
introduce new principles and methods. The most important example is the “true and
fair view” as the overriding accounting principle. Here arguments for a common in-
terpretation and application throughout the EU are strong. | refer to the reflection on
general principles of the Tomberger case.

The third group concerns basically the regulations. The SE and SCE regulations put
the need for uniform application of notions with renewed force. By their very nature
the SE and SCE are transnational companies, and may well be quoted on several reg-
ulated markets. A higher degree of unitary understanding and interpretation must
be read into the SE and SCE regulations. Otherwise third parties may encounter con-
siderable insecurity in understanding and dealing with an SE or SCE, their functional-
ity and effect utile could be undermined, and the incentives for forum shopping and
“delawarisation” would increase. A further argument for unitary interpretation comes
from companies that are quoted in more than one country. It may also be that over
the years the ways of interpreting a SE'’s statutes, constituting or shareholders’ agree-
ment, and other documents adopted by or in such EU companies will begin to differ
from the interpretation applied to corresponding documents from national public
companies. In those cases, we have elements of an autonomous EU company law. But
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often we find the same notion in directives and in regulations. This may reinforce the
arguments for one, common interpretation, especially on cross-frontier company law
problems. However, there are also arguments for a more nuanced approach, notably
in areas where there is a need for integrating the notions into the general body of
property and contract law. An example may be Article 9 of the 1st Directive on the
powers of the organs to bind the company. To this is linked an unwritten exception in
the form of a renvoi to national contract law on contra bonos mores. Such rules vary
in scope and effects. The ECJ has accepted that unwritten (company) law on disloyal
behaviour by shareholders be compatible with the 2nd Directive, i.e. applied as an ex-
ception. The practical disadvantages of this are reduced by the duty of EUconforming
interpretation under the Marleasing-doctrine.

There are relatively few ECJ judgments on company law proper, and many of these
decisions concern matters that are not regarded as essential questions of company
law. The few books on EU company law also spend a good part of their pages on ad-
jacent areas, such as primary and secondary establishment and security law, and tax
law cases.

The starting point is the wording ... If we look at cases like Haaga or the Greek re-
construction cases, it is evident that it would have been much easier if the ECJ had per-
mitted “flexible” constructions in stead of giving priority to the wording. Both cases
created considerable practical problems. In Haaga, German (and UK) implementation
of the 1st Directive was defective. The effect could be that all companies had to amend
their statutes at a general meeting and reregister the amendments. This implied costs
in billions for companies and public authorities. But the ECJ stuck to its normal stance
that the practical consequences cannot dilute the wording. ... but should be read in
a way that creates a coherent company law. This is not astonishing in cases where the
EU directives aim at being a coherent system, as was the case in Tomberger. At the
present stage of harmonisation, most directives on substantive company law presup-
pose a national framework, in which they can be implemented, and which - within the
limits of the Marleasing doctrine - has its own life.

An example of permissible integration can be found in the Greek Diamantis case.
Inversely, the Centros case illustrates national means that go beyond the permissible.
Another of the Greek cases illustrates that company law cannot be set aside by “reclas-
sifying” a problem, or making a lex specialis: “It would mean that, in the event that the
company found itself in a financial crisis, a shareholder could never rely on Article 25(1)
of the Second Directive.

Consequently, the scope of that provision would be altered, whereas, according
to the case-law cited above, the provision must remain applicable in such a situation.”

And the directives should be read in an EU-loyal way. This follows from the gen-
eral duty to implement Articles 10 and 249 of the Treaty. This is mentioned here, be-
cause a leading judgment on the duty of EU compatible interpretation of national law
(Marleasing, CG-106/89, 13.11.1990) concerned the nullity rules of the 1st directive.

There is in this an old conflict-of-law problem: Should we enforce the law of an-
other Member State, if that law is not compatible with EU law? General principles and
Marleasing would indicate that the answer is negative, but this now also follows from
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SE Regulation Article 9(2).

Sanctions

The general EU law requires an efficient and loyal implementation and enforce-
ment of EU law. Since much company law suffers from lack of efficient remedies, espe-
cially for minorities, the question is poignant. But when the ECJ had to decide whether
Germany had implemented the publicity rules correctly, it restricted itself to finding
that the German rules were inefficient and thus not “sanctions appropriées”. The prac-
tical consequences were left to the Member State.

In an adjacent area, the ECJ recently affirmed this restraint. German financial su-
pervision is — since it lost a compensation case - exercised "in the public interest” only
which means that private individuals have no rights of compensation for faulty super-
vision. On this the ECJ stated:

“...itdoes not necessarily follow either from the existence of such [supervisory] ob-
ligations or from the fact that the objectives pursued by those directives also include
the protection of depositors that those directives seek to confer rights on depositors
in the event that their deposits are unavailable as a result of defective supervision on
the part of the competent national authorities. ... [Tlhe harmonisation ... is restricted
to that which is essential, necessary and sufficient to secure the mutual recognition
of authorisations and of prudential supervision systems, making possible the grant-
ing of a single licence recognised throughout the Community and the application of
the principle of home Member State prudential supervision. ... [T]he coordination of
the national rules on the liability of national authorities in respect of depositors in the
event of defective supervision does not appear to be necessary to secure the results
described ... Moreover ... it is not possible in a number of Member States for the na-
tional authorities responsible for supervising credit institutions to be liable in respect
of individuals in the event of defective supervision. It has been submitted in particular
that those rules are based on considerations related to the complexity of banking su-
pervision, in the context of which the authorities are under an obligation to protect a
plurality of interests, including more specifically the stability of the financial system,”
Case C-222/02, Paul et al, 12.10.2004.

In the directives on structural adjustment (the 3rd, 6th, 10th, and 13t directives),
we avoided any specification of the basis for civil liability. If we substitute the reference
in Paul to systemic stability with the protection of investors versus the business free-
dom of management, then there appears a reasoning that does not lend much sup-
port to shareholders and investors. Thus, this must wait until general tort and contract
law has been harmonised.

Inversely, the directives may more readily be invoked in cases on invalidity, nul-
lity, and the like, due to the principle on EU- compatible interpretation. The lack of
harmonisation on private law remedies can be a problem in relation to the SE and
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SCE Regulations. This may encourage forum shopping, which is permissible under the
Centros-doctrine. To complete the picture, a case on criminal responsibility should be
added: “According to that case-law, while the choice of penalties remains within their
discretion, Member States must ensure in particular that infringements of Commu-
nity law are penalized under conditions, both procedural and substantive, which are
analogous to those applicable to infringements of national law of a similar nature and
importance and which, in any event, make the penalty effective, proportionate and
dissuasive”. But the directive could not justify retroactive increase of sanctions, (case
(-387/02, Berlusconi.,3.5.2005).

Direct applicability

A generation ago, the legal situation appeared simple. Regulations were directly
applicable, and thus “implementing” them was forbidden. Directives were not directly
applicable, and required implementation Today the only certainty is that regulations
are directly applicable, and that member States must implement directives. Due to the
slimming of the SE and SCE-Regulations, they require supplementing, be it by renvoi
to national public company law, by contractual autonomy, or by the duty of Member
States to add supplementary legislation.

For directives, the Marleasing case created uncertainty. Some authors argue that
the requirement of EU-conforming interpretation of national law equals direct appli-
cability. And the only example of a directly applicable company law rule, Article 25(1)
of the 2nd Directive, does not clarify the overall picture:

“It must be held in that connection that that provision is clearly and precisely
worded and lays down, unconditionally, a rule enshrining the general principle that
the general meeting has the power to decide upon increases in capital. The uncondi-
tional nature of that provision is not affected by the derogation provided for in Article
25(2) ... That individual, clearly defined derogation does not leave Member States any
possibility of making the principle of the power of the general meeting subject to any
exceptions other than that for which express provision is made. ... The same applies to
Article 41(1) ... Moreover, the fact that the Community legislature provided for precise,
concrete derogations confirms the unconditional character of the principle set forth in
Article 25(1) ... It is appropriate therefore to answer the national court by stating that
Article 25(1) of the Second Directive may be relied upon by individuals against the
public authorities before national courts. “ (Karella, case C-19&20/90, 30.5.1990)

It could also be postulated that the increasing detailing of directives make them
directly applicable. This argument concerns especially the publicity and accounting
directives. Most rules of the 4th and 7th directives are drafted in a way that could make
them directly applicable. The practical counter-argument would rely upon the many
rules with alternatives or exceptions that give Member States a choice, even though it
may be a limited freedom:

“However, the powers of the national authorities in this regard are restricted by the
Directive. First, it is clear from the primary aim of the Directive that the annual accounts
must give a true and fair view ... Second, it is clear from Article 42(1) of the Directive
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that provisions for liabilities and charges may not exceed in amount the sums which
are necessary. It follows that the valuation criteria laid down by the national authorities
must comply with those two conditions.” (DE+ES Baunternehmen, CG-275/97, 14.9.1999).
Karella was a case against a state before an administrative tribunal. The general line
over decades is that the directives are not directly applicable: “Since a directive cannot
of itself impose obligations on an individual, and cannot therefore be relied upon as
such against such a person, there is no need to examine whether Article 6 of the First
Directive ... has direct effect.” “In the specific context of a situation in which a directive
is relied on against an individual by the authorities of a Member State within the con-
text of criminal proceedings, the Court has ruled that a directive cannot, of itself and
independently of a national law adopted by a Member State for its implementation,
have the effect of determining or aggravating the liability in criminal law of persons
who act in contravention of the provisions of that directive.” The developments of
recent years have made accounting and reporting standards from international organ-
isations (IFAC and IASB) a primary source on accounting and auditing. For international
groups it is a must or a legal duty under Regulation 1606/2002, and for other compa-
nies it is becoming good accounting and auditing practice.

IFAC and IASB have their own interpretation principles and organs. Thus central
parts of company law are under a double system, i.e. polycentric law and interpreta-
tion systems. This creates an international obligation for the EU when applying the law
of this area.

The ECJ added a Frankovitsch-reminder to this: “This finding is without prejudice
to the possible applicability of the principle that Community law requires Member
States to make good loss and damage caused to individuals by reason of their failure
to transpose a directive or their failure to do so correctly.”
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3 Tendencies in modern company law

The role of legislation

| begin this section by presenting two modern thinkers. The first is Francis Fukuy-
ama of the USA. The second is Hernando de Soto of Peru. They both (in The End of His-
tory and the Last Man, 1992; Trust, 1995; The Mystery of Capital, 2002) stress the role of
commercial law. Even in poor countries, there is much more capital than we envisage.
There may be more dollar notes in Russia than in the US. But that does not constitute
a functioning market economy. That requires trust. Experience teaches that without a
coherent and functioning legal system there can be no such thing as trust. From this
we may deduce that there cannot be a well-functioning market unless our society
has modern, high quality commercial law, and competent, efficient, and honest civil
services and courts, i.e., a functioning legal system. This may indicate that, contrary to
what is taught in constitutional law, the legislator is not only the voice of the public
will. It is also a service provider that should see to it that good laws, courts, and civil
services exist — and are constantly revised and upgraded. For there are no possibilities
of a calm, static situation. It has been said that, due to structural changes, company law
is moving from entity to enterprise law.

Thus, modern company law is not just about ordering, forbidding, and sanction-
ing. It is primarily about ways to make “economic man” behave in an honest, transpar-
ent, and efficient way. Modern commercial law works through persuasion, consensus,
and inducements, rather than relying upon the criminal code.

These tendencies are accentuated when the national legislature becomes an im-
plementing agency of the EU, OECD, WTO, IFAC, or IASB. It becomes an essential part
of the competitive advantages or disadvantages of a state in fierce competition with
others. Latvia cannot legislate that a Danish enterprise should prefer Latvia instead of
Estonia. And today’s markets are transparent and analysed and controlled at a higher
level than Member States, by the experts of big business and the investigative finan-
cial press. Some think that bad laws are an attraction in emerging economies. It may
be true that the dishonest are attracted by it. But whom do they benefit? For the rest
of us, both the nice and the brutal ones, bad legislation will somehow somewhere be
a costly millstone. That is why a proper analysis in any business planning includes an
assessment of the legal environment of a prospective country.
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Soft law - Self-regulation - Transparency - Control

From this redefined role of legislation there is but a short step to discussion about
soft law and self-regulation. From a theoretical point of view, we might believe that
increased use of soft law went hand in hand with a wider application of self-regulation.
But in thecase of the auditing profession, scores of accounting norms are IASB or IFAC
standards, completed on professional independence and quality by two Commission
recommendations. However, enforcement requires the state to become implicated in
the process by mandatory supervision.

There are several ways to look at this. Provided the law be good, it does not matter
who issues it. But it does matter that it is properly enforced. In Europe, only the states
can ensure full enforcement. Furthermore, enforcement enhances the transparency
without which efficient competition, the crux of the well-functioning market, cannot
occur.

Inversely, it seems to matter less whether soft law codes are national or interna-
tional, private or public. What matters is the quality, the enforcement, and the capacity
to update it at regular intervals. Experience shows that the chances of high quality
are about the same. National fora may have an advantage in speed, but may be out-
weighed by the disadvantages of parallel national standards, and thus constitute an
added cost.

The next decade may present us with problems when it comes to interpretation
methods and interpretation mechanisms, because the forum for, and methods of, in-
terpretation vary between a state, the EU, OECD, IFAC, and IASB. In future company
law there are elements from all, working in parallel. This creates a kind of legal jigsaw
called polycentric law.

There is yet insufficient experience of how this may work. The job of creating an in-
tellectual order and a legal system out of this becomes the duty of the legal profession
and the universities of the next decades.

Autonomy of the parties versus legal economy

When we look at the mass of mandatory law, we may say “yes, but”. But there
are tendencies towards more contractual autonomy in modern company law. This
answers two practical questions: First, how many imperative rules should we issue?
Second, should we try to assist the parties by giving rules from which the statutes may
deviate, i.e. helping the draftsmen if they forgot something, and freeing them from
inventing statutes of hundreds of articles. This is a core argument of the advocates of
legal economy.

Until the 1990’s the tendency was that the number of mandatory rules was on the
increase. But this levelled off due to a change in the attitude to the needs of business.

The change is illustrated by the SE regulation. It leaves much to national law, but
there is also room for deciding issues by the shareholders in the statutes. This is espe-
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cially important for a company that is by nature multinational.

However, in practical terms, contractual autonomy becomes especially important
in legislation on private companies. The legislator must ask itself whether it be likely
that the legislature is able to foresee the presumptive needs of such business in great-
er detail, as there are several types of private companies:

+ The one-man.

+ The two-man.

« A small active group.

+  Both active and passive participants.

« A big private company.

How can a statutory, normative act provide a solution to all these? And how can
the written law cope with the need for rapid changes? Furthermore, contrary to public
companies there is less need to protect (passive) investors. That is why there has been
a tendency to reduce the number of mandatory rules in private companies’ acts and
concentrate on protection of creditors and society, especially stricter rules on capital
insufficiency. The rest, the internal conflict solution rules, must be provided for by the
statutes or shareholders’ agreements.

This imposes a delicate burden of care upon lawyers. Old standards or paradigms
must be reworked, and the problems relating to shareholder agreements need to be
rethought. When persons from several cultures and various legal systems join up, a
clearer solution on many issues should be spelled out, and when it comes to share-
holder agreements it is important also to ponder that as a contract it should or can
follow another law than the law of the country of registration.

Auditing and accounting regulations

Traditionally, rules on auditing and accounting of companies would be found in
the companies act. But under influence of the voluminous 4th, 7th, and 8th directives,
combined with a new perception of the nature of the subjects, they have been taken
out for special legislation. Two recent developments have underpinned this develop-
ment. One is the major scandals in the EU and USA. This has changed enforcement
from purely private to public control of the annual accounts of quoted and major com-
panies, and of the professionals (chartered accountants and similar professionals). The
other is the arrival of international standards from IASB and IFAC. At the same time
there has been an internationalisation of the major accounting companies.

The first EU security law directives date from the late 1970’s. Since then the EU and
national securities regulations have seen a massive growth. One of the consequences
of this is a shift of emphasis. Securities law protects prospective buyers of shares, the
intermediaries, and the market as such. As the takeover directive demonstrates, we
now also protect shareholders’ rights in the market place, i.e. acting outside and inde-
pendently of the company framework.
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Part of security law deals with publicity and transparency. This adds to the normal
company law rules, including accounting and auditing. But some rules, such as the
takeover requirement of the same price for a dominant block of shares and a single
minority share, affect central company law concepts. Therefore the interface between
company and securities law is a legal nomans’ land with two competing regulators.
In a recent Danish case, a buy-back obligation under the own shares policy conflicted
with insider rules. And the question became a grave one: Was it a criminal abuse of
insider knowledge that would send the bank'’s directors to jail for some years, or was it
a loyal fulfilment of duties under contract and company law.

Financial supervisors normally possess sharper legal enforcement instruments. But
it cannot be stated in general terms what will be the result of the lex generalis versus
lex specialis principles between company and securities law. That must be decided
on an ad hoc basis. The ECJ has held on several occasions that the procedural require-
ments of the 2nd directive must be observed in the case of restructuring of financial
enterprises, see cases C-441/93 Pafitis, 12.3.1996 and C-367/96, Kefalis, 12.5.1998. These
cases and the golden share cases (cf, 4.9) may indicate that other areas of law (energy,
financial, or transport) cannot totally denaturize companies in such a way that they
cannot function as private corporations.

Group law

Group law consists of material group law and accounting rules. It deals with a linked
group of companies, dominated by a mother enterprise, as one economic entity. The
most important economic and legal consequence of a group is that the consolidated
accounts become of more interest to readers than the individual companies’ accounts,
because they present the true and fair economic situation after elimination of internal
transactions. Group accounting under the 7* directive of 1982 is a complicated op-
eration. It is further supplemented or superseded by the IASB standards. Under the
revised 8th directive, group accounting will get formal primacy over individual com-
panies’ accounts. Group construction could also have consequences for the legal sit-
uation of creditors and minority shareholders of dependant companies. However, the
extent of such “material group law” protection varies notably under Member States’
laws. The most “complete” is the German, which is contested by business as being too
cumbersome. Thus the idea of a directive on material group law appears presently to
be a dead duck. But group law may seep in through corporate governance, securities
law, tax law, and accounting rules.

The last point to take up under tendencies is the new thinking on capital require-
ments for limited liability companies. The traditional capital system for a public com-
pany, entrenched in the 2" directive, works as follows: The statutes should indicate
the formal “social capital” of the company. This capital should be wholly subscribed,
and wholly or partly paid up before the company can be registered. The eventual rest
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is callable if the company decides. This is supplemented by the minimum requirement
that the capital must at least be 25.000 Euros.

To protect this capital the law must contain a number of other rules on increase,
reduction of capital, on own shares, dividends and loans to shareholders, and on lig-
uidation, plus requirements of expert evaluation of considerations other than cash.

There are two ways of explaining traditional capital requirements. These can be
seen as a guarantee for creditors. Alternatively, they are seen as the token of the par-
ticipants’ intent to run a proper business, and loss of (part of) capital rings the alarm
bell for reconsideration or reconstruction. In the financial sector this is supplemented
by the capital adequacy rules. The company must have an “own capital” or “solvency
margin” that stands in a defined, percentual relation to the risks which the transac-
tions (assets and/or debts) create. Under some national laws, the principle of adequate
capital may follow from general principles of contract or tort law, or from express com-
pany law requirements. But they are not detailed as financial law requirement, and are
thus left for the courts’ future completing.

The critique of this system is inspired from the US experience, since most US
states abolished the traditional capital requirements without experiencing problems.
Among experts in (Northern) Europe there is a visible change in attitudes, and some
reworking of the basic concepts of the 2nd directive in the direction of the US de-
velopment is likely to take place within a decade. The core of the critique is that the
capital requirements known for a century are insufficient. First, the minimum capital
does not meet the argued needs for working capital in companies, nor does it afford
a meaningful guarantee to creditors. Second, concentration on the formal capital
requirements may drive other, and perhaps more efficient, means from the general
parts of law, into obliteration (bankruptcy, contract, criminal, and tort). Third, it causes
a creditor-centered thinking under which shareholder protection is pushed into a sec-
ondary position.

From the EU angle there is the question whether the 2nd directive created a real
harmonization. Member States’ rules still contain important differences, and under the
Centros doctrine Member States must recognize these. It can also be observed that
nobody today would advocate a 2nd directive such as a directive for private compa-
nies where the effects of the Centros doctrine may be more felt.

The Commission’s reaction so far has been to study further. The recent proposal
for amendments to the 2nd directive only contains some softening of the strict rules
on distribution and valuation, combined with some improvements in minority protec-
tion.

A radical change would underline flexibility and contractual freedom in company
law. The real legislative challenge would lie with establishing an efficient alternative
protection or sanction, be it from bankruptcy, contract, or criminal law. In the USA,
both criminal and civil liability may be considerable. European courts have been rather
deferential to management outside cases of fraud. Therefore an upheaval of the pres-
ent system would have to be accompanied by new approaches on investor protection,
not only in law, but also in procedural remedies (e.g. reversal of the burden of proof,
or class action), in the public authorities’ role, and even more in attitude (industry, law-
yers, accountants, and mostly the judiciary).

33



Natalia Stefankova, Vojtech Vladar Corporate Law

4 Company and company law

Companies’ freedom of movement is the inspirational principle of the SE and its
most attractive feature, and can be considered symbolic of the long-term view of
‘Europe as one’. The concept of a European company should not be misinterpreted
though: the European Company Statute has not created one unique variety of Euro-
pean Company; rather, it has led to a range of 27 different SEs through the European
Union (“EU”) according to the place of incorporation. This is because the European
Company Statute provides only an incomplete set of uniform rules applying to the
new legal form and it covers a limited range of issues, most of them only partially, of-
ten leaving options open to Member States or to companies themselves. This feature
has left room for national elements to be added to the SE, and for domestic jurisdic-
tions to have an informing and reshaping role in some significant matters regarding
the operation of the SE, such as workers’ participation.

It is up to the Member State to determine the degree of change, if any, that has to
be brought about in its own concept of the Company Law model in order to fit into
an integrating Europe and, on the contrary, which of the deeper structures of national
core values and identities it wishes to preserve and why. Is there a common pattern in
the implementation of the SE in the Member States, and if there is what it is, and has a
European-oriented or home-oriented solution been preferred?

Using a functional comparative approach and having the Italian, German and Eng-
lish experience as the basis of the study, one can even have a clearer picture on the
eventual role that national laws still have in shaping EC law. Plus, consideration will
be given to whether the implementations follow, or depart from, recognisable fea-
tures of the three countries’ respective ‘systems’ of corporate governance, and how
(and if) their national companies and company group structures have responded and
were affected by these new pieces of legislation. The question is whether Europeani-
sation has had an effect upon the Italian, German and English governance models, at
least in terms of the model they chose for a European instrument like the SE. And this
leads to focus upon the harmonisation issue, or rather the convergence path of Euro-
pean company law: will the pressure of a European-wide economy force jurisdictions
and companies to rethink their governance models to become more efficient? If the
logical, initial hypothesis that every jurisdiction will follow its own system and will be
looking inwards rather than outside to implement the SE is proven, then the answer to
that question will be no; if, instead, the initial thesis is somehow wrong, one may need
to re-evaluate the impact and the importance of the SE in the harmonisation process,
and in fulfilling its aims.
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Modern company law is often seen as matter of private law only, seeking efficient
regulation of an instrument perceived to have as its only goal the profit-maximisation
of shareholders. The fundamental freedoms of EU law are seen by some as an argu-
ment in favour of such a narrowing of the scope of company law and for restricting the
room for encompassing other interests.

EU law is, however, not just about free movement and market integration. On a
Treaty level, the general objectives of the EU have a strong legal significance, and the
codification of the principle of sustainable development in Article 11 TFEU entails an
all-encompassing legal duty to integrate environmental protection requirements in
the policies and activities of the Union. What does this entail specifically for the regu-
lation of companies?

Although we do see some signs of environmental integration in line with Article
11 TFEU and thereby progress towards sustainable development in some areas, the
regulation of companies, these all-important components of our economies, has to a
great extent been shielded. Discussing corporate social responsibility and reporting
requirements is often the closest law-makers dare to get to considering regulating
these entities so as to promote sustainable development. Without the contribution
of companies we cannot hope to achieve the overarching global goal of a sustainable
development. There are some glimmerings of hope, of green businesses and of social-
ly responsible investment. Unfortunately, there is also a lot of box-ticking, marketing
and greenwashing. In practice actions speak louder than words. In practice the focus
is on economic growth and efficiency in a narrow and short-term sense, leading to
environmental degradation, loss of biodiversity and dangerous climate change.

For EU company law, this requires a whole new and more holistic approach com-
pared to the EU law focus of today. The argument for the holistic approach to compa-
ny law in a sustainable development perspective may be summarised in three points:
Firstly, we are very far from achieving the goal of a sustainable development; secondly,
we need the contribution of companies to have any hopes of achieving the goal; third-
ly, neither the voluntary contribution of companies nor the current legal framework
regulating companies’ environmental impact is sufficient. If we agree on those three
points, | put forward that we have the basis for the following conclusion: Treaty law
requires EU institutions first to identify the necessary steps to integrate the objective
of contributing to a sustainable development into the decision-making of companies
and second, to execute such steps. In other words: Article 11 TFEU provides the basis
for a specific duty to act to reform EU company law so as to promote sustainable de-
velopment.

Short Description of Slovak Company Law

The majority of Slovak business/commercial law is covered by the Commercial
Code (Act No. 513/1991 as amended). Beside fundamental general provisions, the Act
contains measures for the administration of a Commercial Register, economic compe-
tition, business companies and business contractual relations. The Code is the main
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source of business law, but some judgments serve as guidelines in instances where
the Code is ambiguous. The Code regulates various enterprises, types of companies
and contract law. Hand in hand with the Code is the Licences Act which governs condi-
tions for entrepreneurial activity. Companies are regarded as legal persons and those
wishing to establish a company sign a contract roughly equivalent to Articles of Asso-
ciation.

When a business entity is registered (this could be a sole trader, or company), their
fields of activity are required to be registered and generally the company needs to get
a licence for each field of activity (Licences Act). Some licences require the business
owner to sit an examination before they can be granted (eg., Employment Agencies),
or to have special qualifications (eg., official translator). A company is legally viable
from its date of registration with the court.

Slovak Business Entities

Public Trading Company

The Slovak public trading company (verejna obchodna spolocnost -“ver. obch. spol.”
or “v.0.s.”) which is similar to a UK Partnership, is obliged to have two members, or
partners who may be natural or non-natural (juristic) entities. The partners liable for
the obligations of the company to the full extent of their own assets. They do not have
to make an initial investment and each partner can bind the company unless they
agree otherwise.

Limited Liability Company

The Slovak limited liability company (spolocnost s rucenim obmedzenym - “spol”,
or “s.r.0.”) is similar to the UK limited liability company whereby at least one person is
required to establish it and it requires to have at least one member (shareholder). Cap-
italisation is @ minimum of 200,000 SKK in money, movable, or immovable property.
Members are only liable to the obligations of the company to the extent of their un-
paid share capital. The members/shareholders may appoint a manager, or managers
(executive) who are called Konatels. Directors must have a clean criminal record and
must be natural persons. They need to produce criminal records which must be clean
for Slovakia and their country of domicile.

The “s.r.0.” is generally used for small and medium-sized enterprises in Slovakia
and as such is similar to a UK limited company. However, its director, or ‘Konatel’, must
be appointed by the court and has certain responsibilities to the court for its manage-
ment.

Limited Partnership Company

The Slovak limited partnership company (komanditna spolocnost - “kom. spol.” Or
“k.s.”) is similar to the s.r.o., however, at least 1 partner/member must have unlimited
liability (“Complementary” and also, 1 partner must have capitalised it (“Commandit-
ist”). Complementaries do not have to invest in the business as they are usually sala-
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ried partners. The Commanditists capitalising the partnership do not need to work in
it and are the managers of the company unless this is agreed otherwise.

Joint Stock Company

Slovak joint stock companies (akciova spolocnost - “akc. spol.” or “a.s.”) may be es-
tablished by at least one juristic entity or two natural persons who must be members.
It is required to have assets of at least 1-million SKK. The assets are divided into shares
which can be given in book, or electronic form. The assets of the company are created
by the members investments who own the shares in return.

The company is required to have the following institutions:-

+ Board of Managers (predstavenstvo ) - The members of the board perform a
similar role to the ‘board of directors’ of a UK company. The board needs to
have at least three members who can be either Slovak Citizens, or foreign na-
tionals.

« The Supervisory Board - This board is also required to have at least three mem-
bers. However a company with 50-plus employees needs to have 1/3 of the
Supervisory Board nominated by the employees.

European Private Company

The European Private Company or Societas Privata Europaea (SPE) is an instrument
presented by the European Commission with the aim of facilitating the establishment
and operation of small and medium-sized enterprises (SMEs) in the Single Market. The
features of this corporate vehicle distinguish it from other limited liability companies
available to entrepreneurs in the Union. The European Private Company is designed to
be widely accessible, easy to set up, cheap to run, and as uniform throughout the EU
as possible, but also at the same time offering a great deal of flexibility to founders and
shareholders to internally organise themselves. As with the Societas Europaea (SE),
there are certain gaps in the SPE Statute, which prompt for the application of national
laws. This solution could result in 27 different SPE forms in the EU, which will effectively
lead to jurisdictional competition. Whether such competition would manifest into a
‘race to the bottom’ or it will lead to a conversion of the European corporate law and a
creation of ‘market-for-rules’ that promotes economic growth, depends on what com-
panies regard as a ‘more favourable’ system.

Recently, the European institutions have grasped the potential of the small and
medium-sized enterprises and have placed them at the heart of the Lisbon Growth
and Jobs Strategy Major European support programmes for 2007-2013 aim at the cre-
ation of a business-friendly environment for SMEs, which are the engine of Europe’s
economy. In November 2007 the Commission’s communication on the Single Market
for 21st century Europe observed that the Single Market has to deliver better results
and tangible benefits to SMEs. Despite these actions, SMEs have still to realise their full
potential on the Single Market, mainly as the legal frameworks which regulate their
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activities are “somewhat limiting” (Small Business Act for Europe, 2008) Private com-
pany law has been much less touched by harmonisation than laws regulating public
companies. The emergence of the European Single Market, which promotes high lev-
els of international trade and foreign direct investments, has supported an increased
tendency amongst entrepreneurs to establish and operate multinational companies
which are in turn regulated by legal frameworks that suit entrepreneurial needs. The
recession that engulfed the economies of all Member States forced all entrepreneurs
to look even harder for new markets, potential customers and trading partners far
beyond their national borders.

Nevertheless, multinational companies are bound by the fact that each of their
subsidiaries has its own national domicile, which in turn brings about numerous impli-
cations for cross- border business activities. A potential solution to this problem would
be the creation of a ‘multidomestic’ company, characterised as a truly transnational le-
gal entity. However, lack of political consensus within the EU as to the exact legal form
of such entity delayed the emergence of such a company form until October 2001,
when the Statute for a European company was finally introduced.

The emergence of the European Private Company as a viable corporate entity has
to a larger extent been overshadowed by the prolonged development of the Societas
Europaea (SE). A total of 30 years passed between the introduction of the first draft
of the SE Statute (1970) and its final acceptance by the Member States at the sum-
mit of Nice in December 2000. The Regulation of the SE (Council Regulation (EC) No
2157/2001) and the corresponding Directive on the rights of employees of SEs (Council
Directive 2001/86/EC) entered into force on 8 October 2001 and although subject to
wide criticism at the time, the statute is considered a major breakthrough as it ena-
bled European companies to merge across borders and to move their seat in different
Member States without liquidation. Although broad consensus within the EU favoured
an environment which promoted trade within the internal market, criticism of the EU
statue for the SE centred on the fact that the reduction of articles within the SE Statute
led to the application of existing national laws in areas where consensus agreement
between Member States could not be achieved. This undermined the uniformity of
the SE and meant the creation of different types of SE forms depending on the mem-
ber state of incorporation.

Despite these drawbacks, the corporations have made use of the SE statute within
the internal market, as opposed to the SMEs which are facing a rather fragmented
and difficult to penetrate Single Market. The ‘Small Business Act for Europe’ (2008) is
attempting to change the status quo and introduces the ‘Think Small First’ principle.
It ‘aims to improve the overall policy approach to entrepreneurship, to irreversibly an-
chor the “Think Small First” principle in policy making from regulation to public ser-
vice, and to promote SMEs’ growth by helping them tackle the remaining problems
which hamper their development.” (EU Communication 394, 2008) After a series of
modernisation initiatives by both the Member States and the European institutions
directed primarily at larger entities, SMEs are finally going to be able to exploit the full
potential of the Single Market through the European Private Company.
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Overview of the Proposal on the Statue for European Private
Company

A detailed overview of the proposal for SPE Statute would shed more light on the
practical implications of the aforementioned concepts. The framework of the proposal
is threefold, consisting of the general provisions of the regulation, the articles of asso-
ciation (Annex I) and the linking articles to the relevant provisions of the applicable na-
tional law. The latter are applicable to areas outside the scope of the two former parts,
such as labour law, insolvency law or tax law. As a rule, the applicable national law
shall be determined accordingly with the place where the SPE has its registered office,
however the implications of this rule shall be observed below. According to the gen-
eral provisions of the SPE Statute, the European Private Company is a limited-liability
company, i.e. its owners have limited liability for the company’s debts and obligation,
to the extent of the amount they have subscribed for. The shares of the company are
private and cannot be offered to the public or publicly traded. The SPE can be formed
by one or more natural persons and/or legal entities under Article 54 TFEU, a concept
promoted by the 12th EC Company Law Directive on the single member company
(1989, OJL 395).

The SPE can be set up ex nihilio by one or more shareholders or by transformation,
merger or division of an existing company without dissolution (Articles 3 and 5 of the
Proposal for a Council Regulation on a European private company — Political agree-
ment 10611/11 DRS 84 SOC 432). The name of the company shall be followed by the
abbreviation ‘SPE’ pursuant to Article 6. Initially the proposal allowed for the registered
office and central administration or principal place of business to be situated in dif-
ferent Member States, retaining the position held by the ECJ in the Centros judgment
(Case C-212/97, Centros Ltd v Erhverus-og Selkabsstyrelsen [1999] ECR I- 1459). Never-
theless, some delegations, including Germany and Austria, prompted for a prohibi-
tion of separating the registered office and the central administration. Ultimately, the
Compromise proposal of the Hungarian presidency decided that the matter should be
resolved in accordance with the applicable national law. Nevertheless, this idea was
once again dismissed by the German delegation and hence left the matter to be re-
solved at subsequent Council meetings.

One of the best features of the European Private Company is its flexibility and
the freedom that shareholders have in shaping the company according to their own
needs. This is implicitly expressed in the rather short number of general articles regu-
lating the internal organization of the company and leaving most of the matters to be
resolved in the articles of association by the shareholders.

Due to the major differences in the national regimes regarding financial assistance
to third parties, the expulsion and withdrawal of members and the general duties and
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liabilities of directors, these matters shall be regulated by the relevant applicable na-
tional legislation. Corresponding with the latest practice in the United Kingdom (Com-
panies Act, 2006), there is no obligation for the shareholders to hold physical general
meetings, because decisions can be taken by written or electronic resolutions. Article
28(1) lists the matters that shall be decided by a resolution of the general assembly of
the members, such as approval of annual accounts, change of capital, distributions,
appointment and removal of directors and auditors, etc. Some of these decisions re-
quire a qualified majority of at least two-thirds of the total voting rights in the Europe-
an Private Company (Article 28(1), points f, g, h, k, n and o), while others can be taken
by a simple majority (Article 28(1), points d, e, i, j and 0).

Nevertheless, all aforementioned matters can be resolved in a different way, if the
shareholders decide to amend the general provisions within the articles of associa-
tions. However, this would require sophisticated legal advice, which in most cases is
out of reach for the majority of small companies. One solution to this problem can be
the drafting of different sets of model articles by professionals and scholars.

This has already been done by a small team from two universities, namely Exe-
ter and Heidelberg, as envisaged by Article 13 and Schedule 1 of the CREDA/MEDEF
Draft Regulation. They have defined two classes of potential companies, which would
require different standard form articles, according to their function. The first class con-
sists of the small owner-managed businesses incorporated by a few shareholders, op-
erating as quasipartnership, which would like to have a central role in its management.
Their presumed lack of financial instruments targeted at sophisticated legal advice,
would be compensated by a flexible yet ready-made form of constitution, tailored to
their needs. The second class of businesses would be entities with larger and more
diverse group of participants, some of which would be more active in the day-to-day
management of the company, others would play a passive role, but would neverthe-
less be involved financially within the business.

This scenario would require a more defined managerial organization, with defined
obligations for issuing reports and instructions from and to the body of shareholders.
Both options can be implemented, because, as Drury observes, the concept of the
proposal is based on the British approach that everything is allowed unless the law
strictly prohibits it, rather than limiting the constitution of a company to pre-defined
norms permitted by the relevant law, such as in the German legal system.

There has been a slight decrease in the protection of information rights of the
shareholders when comparing the Commission and the latest Presidency proposal.
Initially, shareholders had the right to be informed of the company’s affairs, the right
to request a resolution and the right to request an independent expert (Commission’s
Proposal for the European Private Company, Articles 27-29). The Presidency proposal
refines the text of the former rights, but excludes from the statute the latter. Hence,
in case of allegations of serious breach of law or of the articles of association of the
European Private Company, minority shareholders can no longer request the appoint-
ment of an independent expert, who shall have complete access to documents and
records of the company in order to investigate the suspicions. Although, the articles of
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association can be complemented with such provisions, uninformed minority share-
holders shall have fewer instruments to protect their own interests as shareholders do
not therefore have the right to bring derivative actions against directors. Unanimous
shareholder agreements are not implemented within the statute, regardless of their
ability to confidentially protect the rights of minority shareholders.

This omission might be mitigated by the requirement for qualified majority votes
on particular issues, according to Cheung (2008). The SPE Statute does not however
allow shareholders to “squeeze-out” minority shareholders and the majority share-
holders are not obliged to buy the shares of a minority shareholders and no provision
exists regarding pre-emption rights in case of a capital increase or sale of shares. The
management body of the SPE, namely the directors have the power to manage the
SPE regarding all matters, except those required by the SPE

Statute, the articles of association or the applicable national law to be exercised by
the shareholders (European Private Company Proposal on the European Private Com-
pany Article 27 1c) The management body can vary in its structure depending on the
consent of the shareholders, reflected in the articles of association.

Different concepts regarding the management structure exist across the different
EU Member States. These are exemplified in the German GmbH model of one or more
managing directors, the Dutch dual management board, or the British administrative
board. Such flexibility in defining the managerial structure will (it is proposed) make
the European Private Company more recognizable to the entrepreneurs who rather
than being limited by national legislation will have the freedom to structure the com-
pany as to maximise opportunities and competitive advantage.

Individuals that have been disqualified for serving as directors in any Member State
cannot become directors of an SPE, thus preventing rogue directors from misusing the
concept of freedom of establishment, by forming a company in one Member State,
while trading in another, where he has been already disqualified. As mentioned earli-
er, provisions regulating the general director duties and liabilities have been removed
from the latest revision of the statute and left to be governed by national law. This
decision is considered to be inappropriate given the underlying idea of the legislator,
to create a self-sufficient statute, with limited references to national law.

Admittedly, the area of law concerning director duties is neither overly controver-
sial, nor rather inconsistent amid Member States so as to be unregulated by the statue.
Nevertheless, the relatively small absolute number of shareholders in SMEs and their
presumably low national diversification would reduce the negative impact of the lack
of uniformity in director duties within the SPE Statute. Furthermore, even the initial
proposal of the Commission, which imposed certain duties on directors of an SPE, was
lacking precision compared to the statutory principles in the Companies Act 2006.
The UK Act deals explicitly with the underlying requirements of a company’s directors
such as the duty to act within powers, to promote the success of the company, to ex-
ercise independent judgments, reasonable care, skill and diligence, to avoid conflicts
of interest, not to accept benefits from third parties and to declare an interest in a pro-
posed transaction or arrangement (Companies Act, 2006 subsection 171-177).

M



Natalia Stefankova, Vojtech Vladar Corporate Law

Another issue regulated only by the applicable national law is the taxation of the
European Private Company. Its components consist of administrative and account-
ing formalities, multiple taxation, the practice of withholding tax and offsetting of
cross-border losses. Conceptually the proposal ensures that the SPE would be sub-
ject to the same tax regulations as national companies, in accordance to the place of
incorporation. In 2008 the Commission proposed to extend to the European Private
Company the scope of three Directives, in order to ensure that companies formed as
an SPE are not in a worse position than national legal forms. None of these directives,
namely the Parent Subsidiary Directive Council Directive 90/435/EEC, the Merger Di-
rective (Council Directive 2005/56/EC) and the Interest and Royalties Directive (Council
Directive 2003/49/EC) have been amended to reach the goal set out by the Commis-
sion. However, such action can be expected to take place simultaneously with the
adoption of the SPE Statute.
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5 The role of international private law

An interesting question arises as to whether the formation of legislation around
the SE and especially the SPE is in fact a new legislative environment, which stands
independently of the conflict of laws (law applicable and jurisdiction). Two character-
istics of the novel company form may lead to the conclusion that rules of private inter-
national law do not affect its affairs. Namely, the fact that the creation and operation of
the SPE should be governed by the same company rules in all Member States and the
absence of any cross-border requirement, both of which are included in the content of
a directly applicable regulation. The latter element would allow any natural person or
legal entity to create an SPE without previous cross-border activity. However, political
factors rendered unfeasible the adoption of a completely uniform SPE Statute, devoid
of any references to national laws.

As pointed out by the Commission, such an autonomous SPE regime requires har-
monisation of tax law and labour matters, where Member States are very reluctant to
agree on common regulation.

There are two instruments for closing these legal gaps, namely by recourse to prin-
ciples of European company law and common principles of Member State law or with
reference to the applicable national law of the Member States, defined by the regis-
tered office of the SPE. Once again political acceptability plays vital role in balancing
the level of implementation of these instruments within the SPE Statute. Some Mem-
ber States fear that recourse to the underdeveloped framework of European company
law would result in disproportionate legal uncertainty. However, the total of legally
uncertain issues would not be greater compared to the cases which resort to each
national law.

In line of his observations, the rejection of the Compromise proposal of the Hun-
garian presidency might be rendered as positive by reason of postponing a project
for SPE Statute that overly gives recourse to national laws even regarding less con-
troversial areas of law. In any case, the provisions of the SPE Statute that assign both
expressly or implicitly a number of issues to the national laws of the Member States
might need to be supplemented by private international law rules, based on Commu-
nity or national law. This dualistic approach is underpinned by a doctrinal subdivision
of the articles within the statute, where some refer to national laws in accordance with
EC law, while others give recourse to national laws not being affected by the EC law.

Whether the statute refers merely to the internal laws of the home Member State
or it also includes the conflict of laws rules of the latter is an issue unanswered by the
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legislative environment surrounding the European Private Company. The private inter-
national law is likely to become an indispensable tool complementing the SPE Statute.
There are two categories of matters that necessitate the referral to the lex societatis,
the first of which is subjected to the application of national laws, such as the liability
of directors. In some cases, private international rules would determine the law ap-
plicable concerning directors of companies that have relocated their principal place
of business in another Member State. Such directors would most likely operate in the
host member state, hence, the key elements of their wrongdoings would occur there.
The application of national laws of the Member State, where the company has its reg-
istered office should be rendered inappropriate in such cases. Moreover, the liability of
directors has been excluded from the scope of the Rome Il Regulation (EC Regulation
864/2007 OJ L 199/40).

Therefore, the national conflict of laws rules would determine the outcome of
such issues. The second category includes matters such as contractual agreements
between founders preceding the formation of the SPE, voting agreement between
shareholders, rights in personam and rights in rem regarding the transfer of shares in
an SPE, etc. In defining the law applicable regarding these areas of law, conflict of laws
rules would be indispensable.

The allocation of jurisdiction in disputes regarding an SPE shall be subjected to the
lex fori principle, namely that the appropriate court to hear the case would match the
registered seat of the company. However, this principle cannot be applied to matters
falling in the second category defined above, which presupposes recourse to special
jurisdiction rules concerning contractual obligations, tort, ownership and transfer of
company securities. In such cases it is necessary to read the SPE Statute in conjunc-
tion with the jurisdiction rules of Brussels Regulation 44/2001 (Brussels I). However,
this Regulation cannot be applicable to internal disputes concerning the formation,
constitution, functioning and dissolution of an SPE, simply because the wording of the
legislation does not include European juristic persons, such as the European Private
Company. This is another aspect of the Community law that should undergo modern-
ization in order to promote legal certainty towards the European Private Company.

It can be concluded that the legislation around the SPE and formerly the SE cannot
be applied without reference to the conflict of laws principles, despite the attempt by
the European Commission to introduce a uniform business vehicle. What underpinned
this outcome is the emphasis on cross-border activity placed by the legislator when
drafting the statutes of supranational entities.
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6 The application of national laws on the European
Private Company in the context of freedom of
establishment

The recent developments in the case law of the ECJ have influenced the situation of
companies active on the internal market and wishing to engage in cross-border activ-
ities. Likewise, the cases of Centros, Uberseering, Inspire Art and Sevic Systems have mar-
ginalized some advantages of the initial SPE Statute, which allows for the separation
of statutory and administrative seat. The practical implications of these judgments are
namely the option of transferring the registered seat of a company in another Member
State without subsequent liquidation.

This gives incentive to the entrepreneurs to use familiar national company forms
in cross-border activities. A British limited company can create its German, Dutch or
Swedish subsidiaries in the form of Ltd. However, this does not undermine all advan-
tages of the European Private Company, if we assume however that the final statute
allows for the separation of registered seat and principal place of business. Creditors
and customers of the British limited from the foreign markets would be less confident
in interacting with the foreign company. This negative effect would be quashed with
the creation of the SPE. Furthermore, according to Article 36(1) of the SPE Statute, as
presented by the Commission, the transfer of the registered office does not alter the
identity of the European Private Company, neither does it require the winding-up and
liquidation of the company. What results from this transfer is a change in the applicable
national law. Another possibility for the entrepreneurs deriving from the freedom of
establishment doctrine is the free choice of company law applicable to their business-
es. As was already pointed out, British limited companies can be freely incorporated
with the sole purpose of operating on the German market, thus avoiding stricter rules
of the host Member State. However, formation and management of a pseudo-foreign
legal entity requires extensive knowledge of the regulatory framework applicable to
it. This leads to increased costs for consultations concerning contract, tort, company or
tax law. Hence, the wider choice of company forms to entrepreneurs comes at a higher
cost that can be circumvented if a uniform supranational legal entity for SMEs in the
face of the European Private Company is introduced.

The proposal of the Commission prompted for the separation of the registered of-
fice and the principle place of business. Although, this proposal was rendered rational
by most delegation, the German delegation was of the opinion that the European
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Private Company should not be granted such freedom. Because of the unexpected
position of the German delegation, expressed on 30th of May 2011 at a meeting of the
Competitiveness Council, there are yet no thorough repercussions either by scholars,
or by political observers. The Commission and the Presidency proposal prompted for
the separation of the registered office and the principle place of business.

However, the latter proposal observed that it is necessary to prevent the use of the
European Private Company to circumvent legitimate legal requirements of Member
States. It is important to note, that the rationale behind this amendment is not strictly
contradicting the Inspire Art judgment, where the Court observed that ‘the sole purpose
of enjoying the benefit of more favourable legislation does not constitute abuse.

Abusive behaviour cannot be rendered per se, therefore it has to be put in a per-
spective vis-a-vis its economic and social impact. There are still some regulatory gaps
within the statute, which compromise its unanimous adoption, such as the employee
participation issues in the event of transferring the registered office. The Compromise
proposal technically did not resolve any of the main outstanding issues, which were
left to the discretion of the Member States (Articles 7, 19 and 35 of the Compromise
proposal for the European Private Company). This would segregate the Member States
into two groups, namely these requiring the registered office and central administra-
tion to be in the same country (siege real or effektiver Verwaltungssitz) and those, allow-
ing the registered office and the principal place of business in two different countries
(the incorporation doctrine). There is a tendency in the EU of a shift from the real seat
to the incorporation theory. This was the case in Hungary, whose government mate-
rialized this tendency with the Act on Business Organisations 2007 that entered into
force on 1st September 2007. Even the strongest proponent of the real seat theory -
Germany, has seriously considered opting for the incorporation theory. The motive for
this change was to give German companies the same flexibility as the companies from
other Member States enjoy, i.e. using their national form (e.g. GmbH) to conduct their
business outside the national territory.

Referring to the main point, the outcome of deregulating the company’s seat issue
would lead to lack of uniformity of the SPE Statute and legal uncertainty regarding the
applicable national law. Leaving the issue of the SPE seat to be resolved by national
law would undermine the image of the European Private Company and would pro-
mote “forum-shopping”, which is incompatible with the idea of the SPE as a uniform
supranational legal entity. Therefore, it is more appropriate to consider the other two
options, namely the permission or prohibition of separation of registered office and
central administration. After all, the former concept has been at the very heart of the
SPE Proposal, while the latter have been implemented within the SE statute.

The initial proposal for the seat of the SPE has two aspects. First, it does not require
the registered office and the principal place of business of an SPE to be located in the
same Member State. Hence, the transfer of the registered office to another country
would not require the simultaneous transfer of the principal place of business and vice
versa.
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The concept of freedom of establishment does not confer the right to companies
to transfer its registered office without dissolution in the home state and a subsequent
setting up of a new company in the host state. This operation is not an acceptable
option for entrepreneurs, because of the heavy tax burdens arising from it. There is
another technical solution, which requires the creation of a company in the host state,
which takes over the company in the home state, according to Directive 2005/56/EC
(2005) regulating cross-border mergers.

Nevertheless, this option renders disproportionate especially regarding SMEs.
Even if the SPE Statute enables the transfer of the registered office, its effectiveness
remains doubtful. If the (tax) Merger Directive (Council Directive 90/435/EEC [1990])
does not cover the transfer of the registered office of the SPE, than the latter would
result in taxation of the unrealised capital gains on the assets which remain effectively
connected with a permanent establishment of the SPE in the home country (Article
10b). In this case, the transfer would be rendered as unduly cumbersome.

Considering the aforementioned developments in the case law of the ECJ, it seems
reasonable to expect that the final SPE Statue would enable the separation of regis-
tered office and head office within the EU. However, the reluctant delegations can
be influenced to accept that model only if appropriate measures are introduced that
would protect the interests of various stakeholders and in particular the employees.
There are other reasons which render the allowance of separation as the better option
for the SPE. Determining the applicable law simply by defining the registered office
does not lead to any errors in law. Applying the real seat doctrine in order to establish
the applicable law might be very difficult, especially when dealing with the location of
the head office of an international company, such as the European Private Company.
The separation of registered and head office would enable SPEs to register subsidi-
aries in a Member State, which company law regime seems mostly suitable or well-
known, whilst transferring the head offices of each subsidiary in different Member
States, where they prefer to conduct business. In this way all company forms would be
governed by one company law regime, which significantly reduces the costs of legal
aid. As mentioned earlier, the German delegation discarded the option to separate
the registered and head office of the SPE and required the opposite approach to be
implemented within the statute. This method impedes the mobility of the company,
because it cannot transfer its registered seat while retaining the position of the prin-
cipal place of administration. In addition to that, the company is not allowed to trans-
fer solely the head office in another Member State. Such impediments greatly hinder
corporate mobility, whilst increasing the state control over companies active on their
territory.

These Member States do not want to have a weakened fiscal control due to lack
of transparency of information about SPEs registered in other countries. Another dis-
crepancy arises from the fact that some Member States allow their companies to freely
separate the head and registered offices. If the statute does not allow that, the SPE
would be put in disadvantage towards companies from countries with laxer regula-
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tion. Taking in account the case law of the ECJ, it is clear that such requirement con-
tradicts the jurisprudence of the court and violates EC law. Any such measures can be
allowed to exist in the legal order only if they pursue a legitimate objective in the pub-
lic interest, are appropriate to ensuring the attainment of that objective and do not
go beyond what is necessary to attain it — a concept also knows as the Gebhard test. If
we create a fictional scenario, the objective of the rule according to the German dele-
gation would be employee protection. However, the ECJ has stated that the freedom
of establishment can be impeded only in rarely exceptional cases on a case-by-case
basis. Therefore, any general and abstract reasoning shall be rendered inappropriate.
An abstract prohibition on the separation of registered and head office could not pass
the Gebhard test, because it does not take in account any individual analysis on a sin-
gle abusive situation. Finally, prohibiting the location of an SPE’s head office and reg-
istered office in different Member States would be discriminatory vis-d-vis companies
formed under some national laws.
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7 Transfer of Company’s Seat under EU Law

The harmonisation of company law has long been a goal of the European Union.
Questions concerning the freedom of establishment have always been both a central
and controversial area of European law. The European Court of Justice has decided in
favour of the freedom of establishment of EU companies establishing themselves in
other Member States in several cases since Centros in 1999, resulting in a discernible
and consistent line of authority. The Court has made clear that Member States have to
allow companies that have been incorporated in other Member States to freely enter
their territory, according to the rules under which they have been formed in their state
of origin.

But the decisions have left other important questions open to doubt. The pur-
pose of this article is to examine the consequences of these judgments, not only for
European company law, but for related legal areas as well. The paper addresses this
issue by giving a short overview on the freedom of establishment under the Treaty
Establishing the European Community and on the existing European theories about
the transfer of a company’s seat. It then analyses the European Court of Justice cases
and their implications. The article argues that the pressure on national legislators that
arises from the judgments helps to keep European company law attractive to inves-
tors. It concludes that an increased mobility of companies within Europe is necessary
if Europe is to remain competitive on an international level, even if the price of this is
the abolition of some traditional domestic legal principles.

Company law reforms are on the agenda of many countries, especially within
the European Union (EU). Harmonisation of corporate law has been on the European
agenda for at least 35 years, mandated by article 220 of the Treaty Establishing the Eu-
ropean Community (the EC Treaty) of 25 March 1957. 1 Some progress has been made,
but it has been slow. For instance the Societas Europaea (SE) - the European company
- has been available since autumn 2004 after it was first proposed in 1970.

The main driving forces behind efforts to reform and harmonise existing corpo-
rate laws are similar in every nation: the pressures of globalisation and competition,
the growth of the shareholder population, and the emergence of new technologies
and industries. All of these factors require companies to become increasingly flexible,
not only economically and strategically, but also geographically, if they want to be
competitive. However, the approaches to deal with these new challenges differ con-
siderably.

The transfer of a company’s seat has been the subject of controversy in European
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company law for decades. Only very few Member States’ company laws provide for
companies registered in their territories to transfer their registered office to anoth-
er Member State while remaining the same legal person. For example, this is possi-
ble under Italian and Portuguese laws, as long as the operation also is possible under
the law of the future home state. French law allows a transfer subject to international
agreements that do not exist, while German law excludes the possibility outright. The
fundamental gap in European company law systems is based partly on the tension be-
tween the incorporation theory on the one hand and the real seat theory on the other
hand. As a consequence, companies were prevented from enjoying the same freedom
of establishment as natural persons.

This article analyses the scope of articles 43 and 48 of the Treaty Establishing the
European Community concerning the freedom of establishment of companies and
then looks at the basic differences between the two criteria used to determine a com-
pany’s parentage. The analysis is based on the essential case law from the European
Court of Justice (ECJ) regarding the freedom of establishment for companies and en-
compasses consequences for company law as well as related legal areas. Attempts to
harmonise company law on a legislative level, such as the European Company Regu-
lation and the proposed Fourteenth Directive, will be briefly considered. The article
argues that an increased mobility of companies within Europe is necessary if Europe is
to remain competitive on the international level, even if the price for this is the aboli-
tion of some traditional domestic legal principles.

Freedom of establishment

The freedom of establishment is a central pillar of the European Union, and is guar-
anteed as a fundamental right. Freedom of establishment is vital to eliminate barriers
that national borders and different national regulations create to the free movement
of goods, services, capital and business life in general. When a national regulation is
considered to be not in accordance with a principle of the Treaty on European Union,
or there is uncertainty concerning the interpretation of the Treaty, inter alia, national
courts have the opportunity to make a referral order to the ECJ under article 234 of the
Treaty establishing the European Community. Article 48 is supplemented by article
294, 6 which provides that EU citizens shall be able to freely place capital by buying
shares of companies in all Members States. The immediate purpose of this freedom is
firstly, to remove the barriers that national laws pose to entrepreneurial and organi-
sational skills of Member States’ nationals and companies, and secondly, in a broader
context, to advance the effective utilisation of available resources throughout the EU.

Conflict rules
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Incorporation Theory

According to the incorporation theory the law governing the activities of a compa-
ny is the law of the state in which the company has been incorporated. 8 Founders of a
company are therefore able to choose the law that will regulate the company’s statute.
This theory was founded in England in shall also apply to restrictions on the setting up
of agencies, branches or subsidiaries by nationals of any Member State established in
the territory of any Member State.

Freedom of establishment shall include the right to take up and pursue activities
as self- employed persons and to set up and manage undertakings, in particular com-
panies or firms within the meaning of the second paragraph of Article 48, under the
conditions laid down for its own nationals by the law of the country where such estab-
lishment is effected, subject to the provisions of the chapter relating to capital.

Article 48

Companies or firms formed in accordance with the law of a Member State and hav-
ing their registered office, central administration or principal place of business within the
Community shall, for the purposes of this Chapter, be treated in the same way as natural
persons who are nationals of Member States.

“Companies or firms” means companies or firms constituted under civil or com-
mercial law, including cooperative societies, and other legal persons governed by
public or private law, save for those which are nonprofitmaking.

This view prevails for example, in the United Kingdom, Ireland, Finland, Sweden,
the United States and Switzerland. Following this theory a company established ac-
cording to the law of the state of incorporation will also be attributed with a legal per-
sonality, and all the rights and liabilities of a corporate existence, in other states. Thus,
if the administrative centre or the statute seat of a company were relocated to a state
that applied the incorporation theory, this company would be fully recognised there.

However, even in states that apply it, the incorporation theory is curtailed by
creditor and shareholder protection regulations, for instance by supervision meas-
ures under administrative regulations in the United Kingdom, or by special rules for
pseudo-foreign companies in the United States. Pseudo-foreign companies are “in-
corporated in one state and transacting all or most of their business in another state.”

In Western Airlines Inc v Sobieski a Californian court applied Californian law to the
benefit of Californian shareholders to a company that although incorporated in Dela-
ware, was doing most of its business in California.

In the United Kingdom, Part XXIIl of the Companies Act 1985 provides for certain
disclosure requirements for overseas companies, similar to the information required of
a British company upon formation. Foreign companies in the United Kingdom are also
governed by certain parts of the Financial Services Act 1986, by some sections of the
Insolvency Act 1986, by the City Code on Takeovers and Mergers, and under certain
circumstances by the provisions relating to fraudulent and wrongful trading.
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Proponents of this theory argue that the main benefit is legal certainty, because
the statute seat of a company is easily ascertainable. In addition, it encourages the
mobility of companies operating internationally.

Real Seat Theory

The “real seat” theory does not apply the law of the state where a company was
founded, but stipulates that the law of the state where the company actually has its
head office or real seat is authoritative. This theory evolved in France and Germany in
the nineteenth century, primarily to keep French companies from reincorporating in
Britain and Belgium. It is based on the consideration that the law of the state econom-
ically and politically most affected by the company’s activities should apply. Propo-
nents of the real seat theory argue that the incorporation theory facilitates the crea-
tion of mere letterbox companies with the consequence that government authorities
cannot control business transactions properly.

Generally, the head office or “real seat” can be defined as the place of central con-
trol where the fundamental governance decisions are effectively transformed into
on-going managerial acts. It is sometimes difficult to determine the company’s real
seat, especially if the company has no active business at the time of the relocation.
However, under this theory a company can have only one head office, or seat. Apply-
ing the real seat principle, a relocation of a company’s seat to another country would
lead to the application of the law of the state the company moves to. The moving
company, for example a limited liability company, has to comply with the regulations
at the new seat concerning the comparable national company form. If the limited lia-
bility company does not adhere to the national regulations it will not be recognised as
a legal body, consequently having no limited liability and no legal capacity. A reincor-
poration under the law of the new seat would be necessary.

Apart from the academic debate it has to be noted that relocation under the real
seat theory with perpetuation of the company form is more expensive for the entre-
preneur because of the taxes that are incurred. Under this theory there are two ways
to set up the necessary new company abroad. One possibility is to establish a new
company in the other Member State, which then acquires all the shares of the old
company by trading its own shares, or by buying them. Alternatively, all assets may
be transferred from the old to the new company. Either way the old company’s share-
holders, or the company itself, usually have to pay taxes for the “gained profits” from
the transfer of the shares or assets.

To sum up, the incorporation theory allows the founders to freely choose the legal
system they think most appropriate and to develop activities in other states without
losing the initial status of a company. The company is recognised in other jurisdictions
according to the rules applicable in the state of origin. In contrast, the real seat theory
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enables national jurisdictions to protect their markets from pseudo-foreign compa-
nies by denying their legal status.

Cases

Centros

The ECJ has had occasion to rule on the freedom of establishment for companies
in a number of cases. In the first decision the ECJ in effect denied a Danish authority
the right to refuse to register a branch of a company validly incorporated in the United
Kingdom, but which had neither conducted business nor had its seat in the United
Kingdom, as a matter of freedom of establishment.

A Danish couple, residing in Denmark, founded and registered Centros Ltd, ac-
cording to United Kingdom corporate rules in 1992. 25 The company never intended
to conduct business in the United Kingdom; the owners only wanted to operate their
business in Denmark. For this reason the owners applied for registration of a branch
in Denmark. The Trade and Companies Board (Erhvervs og Selskabsstyrelsen) refused to
register Centros in Denmark, because Centros had not traded in the United Kingdom,
so that effectively its main office (and not just a branch office) would be in Denmark.
In other words the Danish authorities argued that, according to the real seat principle,
Danish law should apply. On that basis, the Trade and Companies Board argued that
Centros would be subject to Danish law and accordingly had to comply with national
rules. The ECJ did not accept these arguments.

The ECJ held that article 52 (now 43) applied because Centros had been incorpo-
rated in the United Kingdom, where it had its registered office and sought to set up a
branch in another Member State, thereby exercising the right of freedom of establish-
ment. The fact that Centros had been set up with the sole aim of carrying out business
in another state was of no relevance. The ECJ found that incorporation in a Member
State whose rules of company law seem least restrictive, and setting up branches in
another Member State, cannot in itself constitute an abuse of the right of establish-
ment. To pursue activities only in a Member State where a branch is established “is
not sufficient to prove the existence of abuse or fraudulent conduct.” Furthermore,
national measures restricting the right of establishment are only justifiable if they are
not discriminatory, justified by imperative requirements in the general interest, pro-
portional and involve the minimum possible amount of intervention. Thus, the refusal
to register the branch office of a company with a registered office in another Member
State would amount to a breach of both articles 52 (how 43) and 58 (now 48).
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Uberseering

In a long awaited judgment, the ECJ has ruled that it is incompatible with the
freedom of establishment for a Member State to deny a company formed in another
Member State, which moves its real seat to this Member State, legal capacity and the
standing to sue or be sued in court.

Uberseering BV, a company incorporated under Dutch law, 31 had its primary seat
in the Netherlands. The German cadastral register regarded it as the owner of a hotel.
Uberseering assigned a company to redevelop the buildings and claimed afterwards
that the work was defective. Meanwhile, two German citizens had acquired all the
shares in the plaintiff. Since then the company had its real seat in Germany. Consist-
ent with German case law and prevailing opinion, the Landgericht (District Court) dis-
missed the action brought by Uberseering due to procedural inadmissibility. It held
that the plaintiff, as a company under Dutch law, with its real seat in Germany, had
no legal capacity and no standing to sue under German law, because it was not (re)
formed under German law. The Oberlandesgericht (High District Court) upheld the de-
cision.

The case went to the Bundesgerichtshof (German Federal Court of Justice) on ap-
peal. The prevailing case law of the Bundesgerichtshof at the time denied legal capac-
ity, and hence the capacity to sue or be sued before a German court, to companies
formed under foreign law, which subsequently moved their real seats to Germany, un-
less these companies reincorporated under German law. The Bundesgerichtshof during
the appeal decided to stay proceedings and referred the case to the ECJ under article
234 of the EC Treaty.

The ECJ reaffirmed the principle established in Centros that companies incorpo-
rated in a Member State are entitled to carry on their business in another. A necessary
precondition for such exercises of freedom of establishment is that those companies
be recognised by any Member State in which they choose to establish themselves. The
supporters of the real seat principle relied on the dicta of the ECJ in the Daily Mail case,
which they claimed supported the view that a company exists only by virtue of the do-
mestic law, which in turn determines that company’s legal capacity and functioning.

This interpretation was rejected by the ECJ. Daily Mail was held to be irrelevant,
dealing as it did with a wholly unrelated relationship between the home state and
a company that intended to transfer its centre of administration to another Member
State to avoid taxation in the original home state.

The ECJ found that the German position effectively required a company to be rein-
corporated in Germany before its rights could be enforced, and was “therefore tanta-
mount to outright negation of freedom of establishment.” The Court also rejected the
argument that the restriction of establishment was justified by the overriding require-
ments of general interest. However, the ECJ stated:

Itis not inconceivable that overriding requirements relating to the general interest, such
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as the protection of the interests of creditors, minority shareholders, employees and even
the taxation authorities, may, in certain circumstances and subject to certain conditions,
justify restrictions on freedom of establishment.

The ECJ also held that if a company incorporated in one Member State exercises its
freedom of establishment in another Member State, this state is required to recognise
the company’s legal capacity under the laws of the State of incorporation.

Following the ECJ judgment, the Bundesgerichtshof overruled the decisions of the
Landgericht and the OLG Diisseldorf in 2003, deciding that Uberseering BV had legal
capacity and the right to sue in German courts. The case was remanded to the Ober-
landersgericht.

Inspire Act

In recent decisions, the ECJ has continued to rule in favour of the freedom of estab-
lishment by holding that rules submitting foreign companies to the company law of
the host state were inconsistent with EC law. Inspire Art Ltd was a company founded
in the United Kingdom. Immediately after its formation the company started operat-
ing in the Netherlands, where its sole shareholder and director lived. No business was
ever conducted in the United Kingdom and the shareholder only intended to take
advantage of the liberal rules of British company law. A company branch was then reg-
istered with the Amsterdam Chamber of Commerce without indicating that Inspire Art
was a pseudo-foreign company. Such an indication, however, was necessary according
to the Wet op de formeel buitenlandse vennootschappen (WFBV). As a “formally foreign
company”, Inspire Art Ltd was obliged to comply with the provisions of articles 2 to 5
WFBYV that, besides numerous further disclosure requirements, stipulated a minimum
capital. According to WFBV, the company’s subscribed capital had to be at least equal
to the minimum amount that article 178 Burgerlijk Wetboek required for Dutch com-
panies with limited liability, being 18,000 EUR. If minimum capital requirements are
not met, Dutch law holds company directors liable as joint and several debtors for the
company’s debts.

The Kantongerecht Amsterdam (Amsterdam District Court) held in its decision in
2001 that Inspire Art Ltd was a pseudoforeign company within the meaning of article
1 WFBV and referred the case to the ECJ for a preliminary ruling on whether the WFBV
regulations were consistent with the EC Treaty.

The ECJ again decided clearly in favour of the freedom of establishment. The Court
ruled that article 1 WFBV, stating that Dutch branches of pseudo-foreign companies
must disclose that they are pseudo-foreign companies, was in breach of the Eleventh
Council Directive, because the latter did not permit any disclosure rules going beyond
the rules contained in it. The ECJ reasoned that since the Directive gave the Member
States discretion to introduce specifically enumerated additional disclosure require-
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ments, the listing of potential disclosure requirements in article 2 of the Directive is
exhaustive. The Court held that a requirement corresponding to the Dutch provision
could be found in neither the list of the obligatory requirements nor of the facultative
disclosure requirements of the Eleventh Council Directive and was therefore incon-
sistent with EC law. Given this fact, the Court deduced that justification of such pro-
visions was not possible. The Court held that the provision requiring pseudo-foreign
companies to have capital at least equivalent to the minimum capital prescribed for
Dutch limited liability companies to exclude the personal liability of their directors,
constituted a violation of the freedom of establishment. Such a provision could not be
justified by public interest because neither article 46 of the EC Treaty, nor the protec-
tion of creditors, the prevention of an improper recourse to freedom of establishment,
the enforcement of fairness in business dealings, nor the efficiency of tax inspections
could be invoked in this case.

The Court pointed out that Inspire Art Ltd held itself out to be a foreign and not
a Dutch company, and therefore its creditors were sufficiently informed that it was
subject to provisions other than those applying to a limited liability company formed
under Dutch law.

The ECJ further concluded that the incompatibility of the minimum capital provi-
sions with the freedom of establishment inevitably resulted in the relevant sanctions
being incompatible with Community law as well, and that no further examination was
necessary in this respect. To form a company for the purpose of circumventing nation-
al laws regarding minimum capital is not sufficient Eleventh Council Directive (EEC)
89/666 Concerning disclosure requirements in respect of branches opened in a Mem-
ber State by certain types of company governed by the law of another State [1989] O)J
L395.

Consequences of the Judgements

The Real Seat Principle

One shortcoming of the ECJ judgments is that they do not contain a clear state-
ment about the different conflict of laws rules for companies in Europe. The discussion
and flood of publications after each judgment are due to the fact that there was no
definite pronouncement concerning the real seat principle. The ECJ decisions are sole-
ly based on arguments relating to the freedom rights provided by the EC Treaty. The
cases fail to deal expressly either with conflict of laws rules, or with company law as
such. Nevertheless, the aforementioned cases constitute important landmarks on the
road towards the free circulation of companies in Europe.

After the Centros decision the contrast between the real seat principle and the in-
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corporation principle became more controversial. In countries applying the real seat
principle academic debate flourished about the extent to which the ECJ decision
undermined the real seat doctrine. Scholars argued that the decision was far from
ground breaking, rather reaffirming the parallel prevalence of the theories of real seat
and of incorporation. For example, Kindler stated: “The judgment has no relevance
for Member States that apply the real seat theory.” Characterising Centros Ltd as a
national company would be justified by the common practice of these states, which
is to connect the nationality of a company with the place where the company’s real
seat is located. But the Centros case was more far reaching than some courts and com-
mentators from states applying the real seat doctrine realised. Other scholars greeted
the decision as a rejection of the real seat principle, concluding that it contradicts the
general policy of freedom of establishment under the EC Treaty.

The Uberseering rulings fitted well with Centros. After Uberseering voices clamoured
more insistently that the real seat principle was inconsistent with the freedom of es-
tablishment under EU law. However, it was argued that the real seat principle could
still be applied as long as the pseudo-foreign company’s legal capacity, but not limited
liability, was recognised, which could be achieved if a foreign company was treated as
a Gesellschaft biirgerlichen Rechts (GbR). It appeared that the measures under fire were
all measures to protect national economies and jurisdictions against pseudo-foreign
companies.

Following Inspire Art there was at least wide consensus that the real seat principle
no longer applied to cases where companies moved to another Member State. Com-
mentators realised that from a freedom of establishment perspective it would make
no difference whether the legal consequence of unlimited liability would arise ipso
jure, as it would under the German approach, or from the registration as a pseudo-for-
eign company under Dutch law. Consequently, companies of other Member States
have to be acknowledged as “a whole”, not just in their legal capacity.

The judgments call for mutual recognition of companies’ legal personalities by
way of judicial practice of Member States’ courts. This may cause legislative activity
to bring about overdue harmonisation of company law in the EU and the abolition of
obstacles for a free internal market for companies.

Justifiable Exceptions

When the ECJ examined whether the Danish restrictions in Centros were justified,
it found that imperative requirements in general might be a possible justification for
Member States to confine the freedom of establishment. The Court set out and reaf-
firmed in the subsequent cases four conditions under which a restriction of the free-
dom of establishment might be justified: the restricting measure must be applied in
a non-discriminatory way, justified by imperative requirements in the public interest,
able to achieve the object, and necessary and proportionate.
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1 Minimum capital

The Danish measures were dismissed because the Court held they were neither
suitable nor proportionate for attaining these aims. The Court held that the Danish
practice did not effectively protect creditors, because “if the company concerned had
conducted business in the United Kingdom, its branch would have been registered
in Denmark, even though Danish creditors might have been equally exposed to risk.”
The question remains what kind of measures can be justified? It goes to the core of
an important debate in European company law, concerning how to protect creditors
from the risk arising out of limited liability. The Danish authorities argued that the min-
imum capital requirement promotes the protection of public and private creditors.
Public creditors like tax authorities or social insurance institutions cannot demand se-
curities to hedge receivables, and therefore have to be protected by laws controlling
the solvency of companies. Minimum capital requirements are said to reduce the risk
of fraudulent bankruptcy, or bankruptcy due to capital that was initially inadequate,
and thus protect private creditors as well. In contrast, the ECJ held Danish creditors
were also exposed to the same risks when dealing with United Kingdom companies
which trade in the United Kingdom and Denmark. Further, the Court reasoned that
Centros was evidently established as a limited company under British law, and its cred-
itors were sufficiently informed that Danish regulations did not apply.

This reasoning is questionable because it requires business people of all levels to
be familiar with various company laws throughout the EU. It also fails to take into con-
sideration the fact that private limited companies from different Member States may
have the same appellation but different amounts of minimum capital. For example,
private limited companies under Austrian and under German law are both called Ge-
sellschaft mit beschrinkter Haftung (GmbH). The Austrian company is required to have
a minimum capital of EUR 35,000, while the German counterpart is only required to
have a minimum capital of EUR 25,000. A Swiss private limited company can operate
under the same name and is required to have a minimum capital of about EUR 13,000.

However, lawyers, especially from Austria and Germany, expressed concern that
the findings of the ECJ would make the company laws of jurisdictions requiring a min-
imum capital redundant. The continental European idea of minimum capital is that
a shareholder has to pay a certain amount into the company in order to gain limited
liability. Further rules ought to secure that that capital is preserved throughout the
company’s existence to ensure the company has sufficient funds to start and carry
out its business. But these rules might be considered ineffective. In comparison, Eng-
lish company lawyers traditionally tend to regard minimum capital for private limited
companies as ineffective for creditor protection, even harmful for the economy, be-
cause they prevent companies from being established. Furthermore, scholars argue
that minimum capital requirements should not depend solely on the type of compa-
ny, whether it is a private or a public company, but on the level of risk the company
undertakes. This seems a sound argument but the inherent practical problems should
not be underestimated, because it is very difficult to assess the level of risk of a busi-
ness from an ex ante perspective. Markets alter very quickly, and a change in the com-
pany’s policies or management might affect the minimum capital.
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Ultimately, a minimum capital requirement at the time the company commences
trading does not guarantee any particular level of assets being available for the cred-
itors at a later date. Over time effective creditor protection decreases because of the
erosion of capital in the course of trading. For this reason AngloAmerican legislations
and their corporate lawyers rely on rules requiring directors to take creditors’ inter-
ests into account as the company heads towards insolvency. The debate will probably
continue but it has already lost its practical relevance. Following the ECJ findings in
Centros, the Oberster Gerichtshof (Austrian Supreme Court) in 1999 allowed Austrian
citizens to register branches of private limited companies under United Kingdom law
in Austria, even if they did not carry out any business in the United Kingdom.

For governments within the EU it is no longer possible to keep “cheap” limited lia-
bility companies out of their jurisdictions and economies. Bearing the aforementioned
criticism in mind, the abolition of the minimum capital requirement seems not to be a
great disadvantage for creditors, since it has, among other shortcomings, never guar-
anteed any assets in case of insolvency.

2 Threatening insolvency

It remains unclear whether the duty to commence insolvency proceedings in time
can be imposed on directors and managers of pseudo-foreign companies as an over-
riding reason of creditor protection in the general interest. Particularly questionable
is the penalty that German company law, for example, imposes for belated applica-
tion for insolvency proceedings. In cases of culpably late insolvency proceedings di-
rectors face criminal punishments which may include imprisonment. Some Member
States have similar regulations, but when the matter concerns directors of companies
governed by the company law of other Member States this might be an illegal penal
analogy. Penal analogies generally contradict the principle of nulla poena sine lege (no
punishment without law) and are therefore forbidden in most jurisdictions. For this
reason an application of the special rules seems to be barred. A possible alternative
would be to bring a claim under the liability principles of general tort law, which would
only lead to monetary penalties.

3 Code termination

The participation of employees might be another possible exception courts could
consider as a justified limitation to companies’ freedom of establishment. In Germany
particularly, this is a highly political topic and the domestic government is likely to try
to impose the regulations on any company that operates in Germany.

4 Individual abuse

At this point the only clear justifiable restriction on the freedom of establishment
concerns the establishment of foreign companies with fraudulent intent, whereas hav-
ing the sole intention of circumventing minimum capital requirements is insufficient.
81 Fraudulent abuse of the freedom of establishment for companies would have to
be verified individually in every single case. A possible example could be the with-
drawal of assets from a company by a shareholder without compensation, causing
the economic breakdown of the company. Some commentators argue that it would
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be consistent with the freedom of establishment to apply liability regulations from
domestic company law to foreign companies in cases like this. However, governments
may define a restriction on the freedom of establishment. It can be inferred from ECJ
rulings that the Court will uphold a strict standard, and place considerable emphasis
on the proportionality requirement.
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8 Fourteenth Council Directive

The preamble of the pending Fourteenth Council Directive on the transfer of the
registered office of a company from one Member State to another with a change of
applicable law notes that “the objective of making it possible for a registered office
to be transferred cannot be satisfactory achieved by the Member States in isolation”.
The proposal was an attempt by the Council to address this issue in 1997, but it has
not yet been implemented and does not involve harmonising the different conflict of
laws rules. Member States applying the real seat principle can continue to do so, and
Member States applying the foundation theory can also continue to do so.

The Directive’s aim is to enable a company to transfer its registered office from
one Member State to another while retaining its original legal personality, enabling
a cross-border relocation without winding up, but changing the law applicable to
the company. After the transfer, the company will be subject to the law of the host
country. The proposal only covers companies with share capital, because these are the
only companies that have legal personality in all Member States. It does not address
consequences for taxation, which will affect the former home state. The proposal ap-
pears redundant after the latest ECJ judgments concerning companies’ freedom of
establishment. The rules established by the ECJ go much further than the Directive’s
proposed regulations. In comparison, the ECJ approach does not require a change in
the law governing the company. This means less bureaucratic work and less costs for
the moving company.

Company Law Shopping

One crucial consequence of the abovementioned ECJ judgments is that founders
within the EU are now free to choose the company law they prefer. The question that
arises from this fact is: will the private limited company under United Kingdom law
supersede the private limited companies under the law of other Member States? In
the United States the incorporation principle applies between the States in the Feder-
ation. In practice, the State of Delaware has become most attractive for incorporating
companies. It is disputed whether it is due entirely to the lax company law of Dela-
ware, or whether other factors also come into play. There is, at least, a consensus that
lenient corporate law is one reason for the large number of companies registered in
Delaware. For example, Delaware corporate law allows the possibility of the elimina-
tion of directors’ liability for negligence. Liberal rules also allow changing the choice
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of the law under which the company should be subsequently established. This has led
to a situation where more than half a million companies are incorporated in Delaware,
including almost 60 per cent of the Fortune 500 and 50 per cent of the companies
listed on the New York Stock Exchange.

This sensation, known as the “Delaware effect”, concerns mainly listed compa-
nies. Since the Second Company Law Directive provides for a minimum capital of EUR
25,000 and capital maintenance for public limited companies, as distinct from private
limited companies, where there is no such requirement under EU law, the incentive of
not having to pay in a certain amount of capital does not apply to public companies.
A situation like that in the United States is unlikely to occur to the same degree in the
EU. For example, the Plc under United Kingdom law requires a minimum capital of
GBP 50,000 (approximately EUR 75,000) and the Aktiengesellschaft (AG) requires EUR
50,000. Scholars also bring forward the argument that a company targeting institu-
tional investors cannot afford to be incorporated under a legal system that falls short
of the basic rules of shareholder and stakeholder protection. Even if cross-border legal
advice is easily available and English is the main business language, different languag-
es, and legal and cultural traditions might in addition decelerate the effect to a certain
degree.

These arguments apply mainly for bigger businesses in the form of public limited
companies. For smaller businesses in the form of private limited companies, the race
has already begun. The private limited company is an important vehicle, especially for
medium seized businesses. For example, in October 2003 there were about 800,000
private limited companies registered in Germany, but only 4000 public limited compa-
nies of which less than 800 were quoted on the stock exchange.

For smaller businesses it is quite an incentive not to have to pay in a minimum
capital in the start-up phase. Since shares of private limited companies are not usually
publicly traded, the reputation of the governing corporate law is not as important in
attracting investors. Certainly, the ECJ decisions will lead to some competition among
company laws which will invariably result in some forced harmonisation of EU law.

The private limited company under United Kingdom law will become, or already
is, an export bestseller. For example, the number of companies founded every two
weeks under United Kingdom law increased from an average of 5,500 to 7,000 imme-
diately following the Uberseering decision. French legislators have already reacted to
the “corporate law challenge”. By introducing the one euro SARL in August 2003 France
made available a legal form without a minimum capital, comparable to the private lim-
ited company under United Kingdom law, thereby preventing emigration of domestic
companies to the United Kingdom, and securing the application of French law and
its future design. Minimum capital requirements are only one factor in the decision
about which company law to choose. Other factors include disclosure requirements,
directors’ liabilities and lower incorporation fees. The rules regulating the relationship
between management and shareholders are another important consideration. For ex-
ample, the Netherlands has, like Delaware in the United States, some management
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preferring rules. For instance, managers are allowed to control large amounts of votes
by placing the shares in company owned trusts. This practice is usually forbidden in
other jurisdictions.

In the United States there is discussion whether it is necessary to expand federal
regulations to protect shareholders and to avoid a “race to the bottom”. Proponents
of a federal regulation argue that managers generally decide where to incorporate
or reincorporate. The state with the most lenient corporate laws concerning duties of
managers will be favoured. Shareholders may be poorly informed about the chang-
es to their rights following the change in applicable company law as a result of the
relocation of the company’s seat. Opponents object that market forces will prevent
managers from seeking incorporation in states with laws that are harmful to investors
and allow the management to trick shareholders. 99 They argue that managers will in-
corporate in a country whose corporate laws are most efficient from the shareholders’
point of view. According to these commentators, Delaware does not attract compa-
nies because its laws are lax, but because they are efficient. As indicated below, there
are some difficulties with this point of view.

United States federal courts are consistently more rigorous than the courts of Del-
aware when applying the same basic legal standards. From a manager’s point of view,
Delaware is attractive because of its antitakeover statutes, the possibility of the exclu-
sion of negligence liability and its cursory examination of merger, spinoff or recapital-
isation decisions.

Some scholars argue that the public image of a company may be enhanced if it
is established in a state with strict rules, to signal to the market that the company is
a reliable business partner. This might be true in a few cases, but, as the example of
Delaware shows, it will not be decisive for the majority. Some corporations will take
advantage of the opportunity to (re) incorporate in a foreign Member State. In Europe
the number of rules that serve third parties or stakeholders will decrease because they
are a hindrance to competitiveness, but it is still within the EU’s mandate to regulate
these matters. The late developments will, in any case, not lead to a situation similar
to that in the United States, since it is likely that established businesses, big ones in
particular, will stay where they are. The number of important factors to be considered
when deciding where to incorporate is not as high in the EU as in the United States,
and the benefits of incorporating in one state as opposed to another are also of less
consequence.

Treatment of Companies from Non Member States

Recognition of foreign companies is not only a problem within the EU. Since the
ECJ only has a mandate to judge matters between EU Member States, the handling
of companies that were established in non-Member States is still the responsibility of
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national courts as long as there is no EU regulation dealing with this issue. As article
48 of the EC Treaty states, a company must be established under the law of a Member
State and have its “registered office” or “central administration” or “principal place of
business” within Europe to enjoy the rights and privileges of the EC Treaty.

After Uberseering the Bundesgerichtshof issued another judgment, concerning the
legal capacity of a corporation that was established in the United States. Because of
the Treaty of Friendship, Commerce and Navigation between the United States and
Germany of 29 October 1954, the Court held that a company established in the United
States has legal capacity in Germany no matter where its real seat is located. The Bun-
desgerichtshof usually applied, according to German international company law, the
real seat principle, but stated that it is possible to depart from this doctrine if there is a
treaty in force. Article XXV of the United States — German Treaty, inter alia, guarantees
national and most favoured nation treatment for companies constituted within the
territory of either party. In its judgment, the Bundesgerichtshof cited the Uberseering
decision of the ECJ and followed its argumentation, leading to the conclusion that the
Bundesgerichtshof will apply the rules on freedom of establishment set out by the ECJ
to companies established in a non-Member State if there is a treaty in force with the
state of incorporation that guarantees national or most favoured nation treatment.
This is a step towards free movement of companies outside the EU. Sooner or later na-
tional courts in the EU will apply the foundation principle to all companies immigrat-
ing into a Member State. As this is a political discussion, bearing in mind the disputes
concerning minimum capital or codetermination, which will be addressed later, most
European legislators will need some time to accept and implement the inevitable.

Findings

The EU is intended to be based on mutual trust and respect. Keeping this in mind,
the aforementioned judgments and the resulting consequences are a huge step for-
ward. There is no reason to assume that the laws of one Member State are inferior to
the laws of other Member States. Once a company has been lawfully established it
may carry out business elsewhere. Since business people and company founders have
the right to choose in practice, what best meets their needs will prevail.

The freedom of establishment under the current definition of the ECJ still does
not cover the freedom to move away from a certain Member State; the freedom to
emigrate.

In Daily Mail the ECJ reasoned that emigration is not a cross-border issue. Accord-
ingly, it is left to national jurisdictions to deal with emigration issues, meaning national
regulators can still impose substantial restrictions on domestic companies, and thus
hamper the free movement of companies within Europe. This is somewhat inconsist-
ent with the broad understanding of the freedom of establishment on which the ECJ
has based its decision in the aforementioned cases, and with the freedom of move-
ment of natural persons. So far this seems to be more of a potential problem depend-
ing on how the ECJ interprets future emigration cases and if the Court is willing to
decline the Daily Mail approach.
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The freedom of movement of individuals is the point of reference in article 48 that
says “companies ... shall ... be treated in the same way as natural persons who are
nationals of Member States.” In Uberseering the ECJ drew a parallel between the free-
dom of establishment and the rules relating to the free movement of capital. The free
movement of capital under the Treaty requires free movement both ways, in and out
of a Member State. Strict application of this thought would lead to equal treatment
of cases of emigration and immigration of companies. To achieve a community wide
freedom of establishment the restraints for companies that want to emigrate to an-
other Member State must also be abolished. It appears that the ECJ was unwilling to
contradict its own findings in the earlier Daily Mail decision. It remains to be seen how
the ECJ will handle this problem in future decisions.

Other Consequences

Tax Law

The possibility of saving taxes has great appeal for companies intending to estab-
lish in a certain state. Government revenues from incorporation fees, additional fees
for amendments, and annual franchise taxes are important in the United States. More
than 20 per cent of all tax revenues in Delaware result from this. The fees and taxes
in Delaware do not differ considerably from those in other parts of the United States.
So, while fees and taxes are no incentive for companies, they are for the State’s gov-
ernment. This might be seen as an incentive for European governments to install a lax
corporate law to attract companies to establish in their countries. However, in Europe,
unlike in the United States, Member States do not earn significant amounts of money
from incorporating Daily Mail. Furthermore, tax has its own legal regime autonomous
from corporate law. Corporate income tax varies within the EU. However, since the
place of central management and control is decisive for the taxation of companies in
both countries that apply the real seat principle and countries that apply the incor-
poration theory, the ECJ judgments did not offer new opportunities as regards taxes.
Furthermore, there are double tax treaties throughout the EU.

After the ECJ’s Centros decision, the Danish Parliament adopted a law that takes
advantage of the real seat principle being applicable in tax law. The act introduced
a new minimum capital requirement embodied in tax law for companies operating
in Denmark. It applies to companies registered in Denmark, but also to companies
with their real seat in Denmark. Either way, companies must put up a guarantee of
DKK110,000 in favour of the Danish tax office, or state that the company at the time
of registration with the Danish tax authorities has net assets of at least DKK 125,000,
which is the amount of the minimum capital required for a private limited company
under Danish law. Neither guarantee, nor capital statement is necessary if at least one
natural person is fully liable. This example shows that governments with a long lasting
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minimum capital tradition are unwilling to give up this measure and are looking for
ways to circumvent the Centros decision.

It remains to be seen whether this minimum capital requirement under the tax law
regime will be contested and if so, whether the ECJ will see it as being consistent with
the freedom of establishment. According to the ECJ’s broad understanding of the free-
dom of establishment and its strict application of the necessity and proportionality
requirements, it seems unlikely that the ECJ would allow the Danish regulation.

Codetermination

One of the most controversial issues for European company law harmonisation has
been the extent of codetermination. Thus, the question of employee participation in
management remains an important factor for the decision of where to incorporate, as
long as the Fifth Council Directive regarding unitary board structures and the ques-
tion of whether employee representation on one board should be mandatory is still
pending.

From 1972 to 1988, three different drafts of this Directive have been issued.

The Directive has not been adopted, mainly because of substantial differences
in the degree of worker participation, since it basically tried to stipulate mandatory
employee participation for companies of all Member States with more than 500 em-
ployees. Codetermination is understood by promoters to benefit society as a whole
by taking into account employee interests for structural and strategic management
decisions. Opponents argue codetermination reduces shareholder value, since it is an
additional burden for managers and requires time consuming negotiations within the
company.

Codetermination does not necessarily affect establishing a company, therefore it is
not an essential feature of company law, but it affects certain company forms like the
AG and it can also affect other company forms, if these companies exceed a threshold
of employees. Since codetermination laws supersede company law in Germany, it is
an important consideration when establishing a company in Germany. Usually the su-
pervisory board consists of a mixture of shareholder and labour representatives. If the
Codetermination Act applies, the supervisory board must consist of one half share-
holders and one half employee representatives. For this reason, founders and moving
companies seek to avoid codetermination requirements.

After the ECJ decisions it remains unclear whether restrictions of the freedom of
establishment can be reconciled with the interests of employees. From a national
point of view the question is: can a company that moves from one Member State to
another be forced to comply with the codetermination regulations of the new home
state? That would require some types of corporations to appoint employees’ repre-
sentatives to the board of directors. The German laws that govern codetermination
expressly address German company forms such as the GmbH and the AG, illustrating
that the legislature did not anticipate the extension of German codetermination onto
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foreign company forms. Attempts to circumvent codetermination regulations might
be unsuccessful, because some scholars support an analogy of German worker partic-
ipation for pseudo-foreign companies.

It is argued that this regulatory gap was neither intended, nor foreseen, by the
legislature; therefore German regulations could be applied to pseudo-foreign compa-
nies because that would govern only the same issue. It is questionable whether this
analogy is consistent with the ECJ understanding of the freedom of establishment.
Additionally, the topic of codetermination is highly controversial and scholars increas-
ingly doubt its usefulness.

An extension of codetermination faces not only legal but also practical problems.
The German

Codetermination regulations as regards the AG are bound to a two tier board sys-
tem, because the Aufsichtsrat (supervisory board) is where the participating employees
act. This second nonexecutive board is not available in the Anglo-American corporate
law system. What, for instance, if a company with a unitary board transfers its seat to a
country where the two tier structure is mandatory, and codetermination is organised
within the supervisory board, and codetermination may be rendered applicable to
this company, but not the rule mandating the two tier system? The example of Ger-
man codetermination rules highlights the problems from the ECJ judgments. Corpo-
rate law cannot be looked at in isolation; it is rather interlinked with several other legal
areas, such as labour law. As long as European legislators are unable or reluctant to
harmonise their laws generally, the consequences and difficulties that arise from the
different corporate structures and various governance systems are far reaching and
partly unclear. Codetermination still seems possible, since the ECJ has stated that the
protection of workers’ rights might be, under certain circumstances, a justification for
a curtailing of the freedom of establishment.

In this case national legislators have to adjust their codetermination laws to further
international scope. The current discussion about codetermination within the frame-
work for the Societas Europaea, which will be discussed later, highlights how compli-
cated this will be. However, it was possible to circumvent national codetermination
regulations before the abovementioned ECJ judgments, for instance by engaging a
partnership or a “real” foreign company administrated abroad. Codetermination also
raises politically charged questions in relation to the self- understanding of workers
and managers, and ethical questions over the fair sharing of power and control. There
are (Recht und Wirtschaft, Heidelberg, 1996) 292 [Internationales Gesellschaftsrecht]:
Zimmer changed his opinion after Inspire Art, considering the legal consequences of
an analogous codetermination would be inappropriate for company forms with other
corporate structures: already legal advisers that say business can now be done in Ger-
many without having to adhere to German codetermination rules at the supervisory
board level, simply by selecting a non-German company form.

Since the ECJ judgments do not guarantee a freedom to move out, companies
established under legal regimes providing for codetermination cannot easily escape
these regulations. Thus, the codetermination rules remain a stumbling block for Euro-
pean corporate law harmonisation and the free movement of companies within Eu-
rope.
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Creditor Protection

Even before the ECJ judgments, the voices questioning whether minimum capital
is an adequate measure of creditor protection were getting louder. The only existing
European minimum capital requirements apply to public limited companies and the
Societas Europaea. In some Member States there is a huge effort to make sure a private
limited company has a certain amount of capital when it starts business, otherwise
its executives are personally liable. But whether the minimum capital is EUR 3000 as
it is in Spain, or EUR 35,000 as it is in Austria, neither guarantees a company’s survival
if the management or the market conditions turn out to be bad. Kindler, for example
argues that the shift of the risk of insolvency in the case of undercapitalised foreign
companies from shareholders to creditors is not part of the scope of protection of the
freedom of establishment and for this reason cannot be decided by the ECJ cases.
Technically he is right; the ECJ did not decide that a shift of the risk is necessary under
the freedom of establishment. It decided solely that it is inconsistent with the freedom
of establishment to impose domestic minimum capital requirements on companies
that incorporate or reincorporate in another Member State. Accordingly, the criticised
shift of risk is just a practical consequence and not a sentence, since founders and
managers are now allowed to choose the company law they prefer.

It is no longer possible to use the real seat doctrine to protect national markets
from companies established under company law of other Member States, but, as the
Danish minimum capital requirement under tax law shows, Member States have al-
ready started to look for alternative ways to regulate pseudo-foreign companies.

European Company

The European Commission has been trying unsuccessfully for almost 35 years to
implement an inter-European company. The Societas Europaea (SE), first proposed in
1970, finally became available on 8 October 2004. In absence of the Tenth and Four-
teenth Directives, it is the first vehicle allowing companies to merge if they are estab-
lished under, and governed by, the laws of different Member States.

Due to the reluctance of Member States’ governments to give up their national
corporate laws, the SE Regulation only sets out a general framework for the SE. Accord-
ing to article 7 of the Regulation for a European Company, the company’s seat and the
administrative centre have to be in the same Member State to ensure effective moni-
toring of the company by that Member State. This also applies to states that apply the
foundation theory. Unlike under the real seat theory, the location of the company’s
seat and administrative centre would not affect the legal capacity of the company;
nevertheless, it would cause anillegal situation under the SE Regulation for a company
to have its registered seat and its administrative centre in different Member States. If
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a company does not comply with article 7, the final consequence will be the winding
up of the company.

The regulation is a compromise between the foundation and the real seat theory,
since the registered office cannot be moved unless the head office or central adminis-
tration is also moved. This solution has somewhat limited the flexibility of the SE and
seems to conflict with the ECJ’s broad understanding of the freedom of establishment,
because this regulation burdens companies in a way that hampers their freedom to
move. At the moment this regulation must be accepted, but it remains to be seen
whether it will be revised. At least in 2009 the current article 7 should be replaced by
a more liberal regulation. Article 8 states that a company must prove it will adequately
protect the interests of creditors and other rights holders before it can relocate its seat.
However, the Regulation does not define what “adequate” protection means, so this
requirement will cause new speculation and uncertainty.

Will all creditors and holders of other rights demand a choice of forum agreement
to avoid suing abroad? In this case the relocation of the company seat will still be a
complex and time consuming process, requiring a lot of legal advice.

Due to different degrees and systems of workers’ participation in Member States,
ranging from informing employees after decisions have been made to participation in
the decision making itself, and the inability to reach a consensus in this area, the way
to implement codetermination is left open, which will lead to a further diversity of SEs.

According to the Directive supplementing the Statute for a European Company
with regard to the involvement of employees, a body of employee representatives
from the companies involved in the transaction must negotiate about the future rights
of the employees in the SE with the management of the companies subject to the
transaction. The SE Directive contains highly complex rules on how the employees ap-
prove the agreement reached in such negotiations. Several participation models are
possible: firstly, a model where employees form part of the supervisory board or the
administrative board; secondly, a model where employees are represented by a sepa-
rate body; and finally, other models to be agreed upon between the management or
supervisory boards of the founder companies and the employees or their represent-
atives in those companies, the level of information and consultation being the same
as in the case of the second model. If negotiations fail to achieve an agreement, a
European works council must be established, which has certain information and con-
sultation rights. The general meeting may not approve the formation of an SE unless
one of the several models of participation defined in the Directive has been chosen.

Furthermore, an intricate set of rules determines in which instances employees
retain their rights to be represented via works councils or board representatives they
had prior to the transaction establishing the SE. The rules on the employees’ rights in
an SE require a costly and time consuming procedure. They can also bring about some
surprising results. For example, depending on where the employees are located, an SE
with its headquarters in Ireland, thus subject in part to Irish corporate laws, may fall
within the scope of the German codetermination rules. Such rules, on the other hand,
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do not necessarily apply to an SE located in Germany if most of its employees work
outside of Germany.

The formation of an SE may thus be less attractive for companies likely to be sub-
ject to extensive employees’ rights. All of this leads some lawyers to conclude that
establishing an SE is too cumbersome and time consuming to become general prac-
tice. Another major criticism is that the SE has been designed for large enterprises. Ar-
guably, a specific European Company should not be reserved for big businesses only
when most businesses are small and medium sized enterprises (SMEs). There is argu-
ably a specific need for a European structure to flexibly establish cross-border joint
ventures for SMEs.

As a consequence of different board structures and various codetermination rules,
there will not be a uniform SE, but a variety of SEs, still depending on the corporate and
other laws of the Member States where the SEs have their registered office. What was
initially planned as a supranational company form, independent of the national laws
of the Member States, will ultimately be available in a diluted form, partly governed
by European and partly by domestic law. The SE fails not only to regulate core compa-
ny law issues but also important related areas such as taxation or insolvency. Due to
Member States’ unwillingness to forfeit national legislative sovereignty and traditional
opinions concerning corporate structure and labour participation, the SEis not a single
European company but rather a construction kit with various options to choose from.
Although it has taken national negotiators much work to reach this little consensus,
the importance of the final version of the SE will be mostly symbolic. Since the ECJ has
interpreted the freedom of establishment for companies broadly, judicial reality has
already overtaken legislation. One major benefit of the SE — the possibility to move
across borders — has been achieved in advance by the ECJ for all companies. To make
the SE attractive now, regulations concerning relocation of the seat and the centre of
administration of the SE should be brought in line of the approach taken by the ECJ.
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10 Corporate Governance

Corporate governance in the European Union countries is characterized by a pro-
cess of integration fostered by the free circulation of capital, the introduction of the
Euro as a common currency and the constitution of a unique European market. The
aim to harmonize fiscal policy and corporate laws meets both general convergence
forces and some persisting diversities. The perception is that a new culture that goes
above specific national features is being developed. Nonetheless several cultural, in-
stitutional, historical and economic factors still affect corporate governance. In the ex-
istent literature only a few have engaged in European comparative company law, then
we decided to give an innovative contribute by comparing some European companies
and their legal requirements for this reason we decided to give an innovative contrib-
ute by comparing some European countries and their legal requirements.

The makeover of corporate governance in Europe is an interesting but fragmen-
tary picture. The institutional layouts and most of the practices of corporate govern-
ance present diversity and homogeneity in the same time. In recent years European
corporate governance law has set out on the journey of innovation with the aim of
better integrate into international markets. As a consequence of globalization, numer-
ous European countries have transformed their corporate laws and financial market
regulations. Jeffers (2005) suggests that corporate governance convergence amid
European countries is boosted by different forces, the most important are the free
circulation of capital and the introduction of the Euro as a common currency as well
as the constitution of a unique European market that leads to a bigger competitive en-
vironment. Through this reorganization progression, a new culture among companies
is being developed that goes above specific national features. According to Jeffers
(2005) diverse factors affect corporate governance. In particular the establishment of
common prudential rules (that is, rules designed to limit risk taking by investors), the
usage of international norms of accounting, and, in Europe, the aim to harmonize fiscal
policy and corporate laws. On these latter laws, in addition to general convergence
forces, there are some persisting diversities. Cernat (2004) comments that the future
convergence into a unique European corporate governance model is thwarted by the
current diversity of national corporate governance models and the presence of differ-
ent EU decision-making procedures. Conversely the European Court of Justice (ECJ)
rules have made cross-border mobility in incorporation in the European Union easier.
Becht et al (2006) have analysed how deregulation and the costs of regulation have
affected the location decisions of firms. They found that incorporation costs, especially
those due to minimum capital requirements and delays in incorporation, have signifi-
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cant influences on firms’ location decisions. Their results confirm that when a firm has
to choose between different legal systems, the price is relevant and that cross-border
incorporation has encouraged regulatory competition between EU member states to
offer lowcost corporate law. Moreover, Khanna et al (2006) have analysed cross-sec-
tional data and tested the hypothesis that similarity in corporate governance between
two countries is correlated with economic integration between those countries. The
authors conclude that globalization may have encouraged the adoption of some
common corporate governance standards but that there is little evidence that these
standards have been implemented. What we wanted to explore is the convergence
of the corporate governance law in European countries and we decided to do so by a
comparative law analysis. As Hopt (2006) notices, only a few have engaged in compar-
ative company law work (see for example Barca & Becht, 2001; Kraakman et al, 2004;
Albert-Roulhac & Breen, 2005). Most of the existent standard company law documents
and treatises are restricted to national law and seldom directed to the European com-
pany law harmonization. Furthermore we noted that recently, more comparative com-
pany law work on the European context is being done. Since the influence of interna-
tional networks and academic journals on this topic is going to increase in the future,
we decided to give an innovative contribute by comparing some European companies
and their legal requirements.

The Law Requirements Country By Country

We will consider now, each of the nine board of directors’ composition aspects
that we have analyzed for the ten European countries that compose our sample. The
Employees’ representation is mandatory -when certain conditions regarding the num-
ber of employees are met- on the supervisory boards of Germany, Austria and France
(for France, if the unitary system is implemented, the employees’ representation is re-
quired on the board). In all the other countries analyzed this type of representation
is not required. Such representation on boards offers precious first-hand operation-
al knowledge for board decision-making. The authors found that labour representa-
tion helps monitor and reduces agency costs; the governance effectiveness obtained
through the requirement of employee representation is high and there is good co-or-
dination between all the company’s parties in the firm.

Regarding the minimum or maximum number of members on the board, each
country’s laws refer to this but different rules are applied. From a theoretical point of
view, the experts affirm that, in general, boards with a small number of members are
more desirable because in large groups individual responsibility tends to dissolve. The
board members’ liability is indeed connected with the size of the board. Additionally,
many authors claim that excessively large boards can be ineffective in terms of team-
work and communication. Larger boards can lead to difficulties in the co-ordination of
board meetings and may inhibit the full participation of each member. On the other
hand, boards should be big enough to offer adequate resources to govern. Indeed,
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the board of directors has to be seen as a team in which persons with different skills,
experiences and backgrounds meet together to deal with complex problems.

Moreover, board size is affected by the number of committees (if the company
needs to have different committees the board size can be bigger), the workload for
the board and the ownership structure. For the abovementioned reasons concerning
board size, we suggest that the optimal size is impossible to identify as it depends on
a company’s characteristics and goals. There is no consensus in the literature on the
relationship between board size and performance in the case of general samples. The
lack of consensus about the relationship between board size and performance can be
attributed to the fact that too many variables interact in determining the performance
of a company and it is necessary to consider the complexity of each of them.

We believe that all members of the board should retire at a certain age, which is up
to each board to determine. Unfortunately amid the analysed countries, few boards
set retirement ages: France, Ireland and the United Kingdom. In France SA’s unless
otherwise specified in the company articles, no more than 1/3 of the board of direc-
tors and of the supervisory board can consist of directors of over seventy years of age
while the chairman of the board of directors, the general manager and the members
of the management board must not be over sixty-five years of age. Ireland’s directors
of public company must retire from office at 70 unless the shareholders approve their
continuation in office. In the UK directors of public companies must retire at the age
of 70 unless shareholders approve their appointment or continuation in office. Under
the UK’s proposed reforms (expected to be brought into force by 2008) the 70 years
restrictions will be removed and there will be a new requirement that the minimum
age of directors is 16. Nonetheless, having a director’s age limitation is one of the cri-
teria generally used by corporate governance and board rating systems. Indeed, the
presence of an age limit improves the corporate governance effectiveness because it
helps guarantee a proper turnover on the board.

With regard to independent directors, we considered board composition (obliga-
tion to include non-executive or independent members), the recognition of non-ex-
ecutive or independent figures within the board, and the definition of independence.
Relating to the last two points, for the most part in the countries analyzed, both the
recognition of non-executive or independent members and the definition of inde-
pendence is provided either by the law or by the codes).

Nonetheless, in France and in Portugal, this definition does not exist or there is
no consensus on it. In the literature the effect of outsider-dominated boards on per-
formance is controversial. Greater representation of outside directors on the board
results in a negative impact on firm performance. Some authors found a negative re-
lationship between a higher proportion of independent directors and performance or
firm value. Other scholars affirm that there is virtually no relationship between board
composition and firm performance.

We believe that inconclusiveness of these results’ is due to the fact that finding
the right mix of independent and non-independent directors is a very complex issue.
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On the one hand, the inclusion of insiders in the board may be useful because they
have access to information relevant in assessing both strategic and managerial perfor-
mance. On the other hand, independent directors can bring external skills and com-
petencies to the company and have an important role to play, chiefly in those fields
where conflicts of interest may arise (i.e. financial control, nomination and remuner-
ation). Almost all rating systems pay attention to board independence. To conclude,
the proper balance inside the board may depend on the company’s characteristics
(company structure, size, age etc.) and needs: the board of directors should pursue a
balance between executive directors, shareholders’ representatives and outside in-
dependent directors. In the legal rules index building process we decided to give 1
point in all the cases where either the law or the codes dealt with the directors’ inde-
pendence issue. Even if the codes are not coercive we consider their influence on the
independence topic is important as the law.

The prohibition of appointment of the chairman as CEO of the same company is
another issue that we have taken into account. Other than Austria, France and Ger-
many, the law does not forbid appointing the chairman as CEO. Austrian and German
laws instead explicitly require the strict separation of the roles of the management
board and supervisory board in these two countries the only model that can be im-
plemented is the two-tiered one. In France the position of chairman is separated from
the position of general manager in principle but the board can decide to give the two
functions to the same person. The separation of the roles of CEO and chairman reduc-
es the power of the CEO and the potential for management to dominate the board. It
has to be recognized, however, that when the CEO also serves as the chairman, his or
her role-duality provides unified firm leadership, builds trust and stimulates the moti-
vation to perform.

With regard to law requirements for terms of appointment, all the countries other
than Portugal (where no limits are defined) fix either by law or by codes some terms
of appointment. We consider this as an element that improves the quality of corpo-
rate governance. The importance of establishing the length of a term is stressed by
many authors. The precise length of a director’s term depends on a number of unique
factors that are not only connected with the company’s characteristics but also with
the individual business’ characteristics. In one sense, fixed terms of service have to be
long enough to allow the sharing of knowledge among all members and to provide a
long-term perspective on the running of the company. In another sense, they have to
be short enough to permit the board to be effective and ready to adapt to new sce-
narios. The fact that the law prescribes some terms of appointment is enfeebled by the
possibility, allowed for by the same law, of re-electing the same director. We gave one
point to the cases in which the law prescribes terms of appointments and 0.5 point to
the cases in which the prescription is by codes.

The role of directors as owners is another point that we analyzed. We wanted to
investigate whether the law allows for directors to be owners or not. We found that in
every country directors are allowed but not required to own shares in the company.
The only case in which directors and members of the supervisory board have to own
at least one share in the company is France. This information shows that ownership by
directors is not considered as a danger for the company. In fact, in the literature it is
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recognized that having owners as directors can positively affect performance.

We have defined some features of boards of directors and we have considered how
they are regulated. The relationship between board of directors composition and cor-
porate governance quality have been discussed. Some divergences emerged among
these ten European countries, for example on the employees’ representation on the
board, on the number of directors and on independence recognition. Germany and
Austria a have the highest legal rules indices, Portugal has the lowest, the interesting
finding is that even if the UK and Ireland belong to the common law legal family, their
legal rules index have the same value as the Spain’s legal rules index and their values
are similar to a good part of the romanistic legal family countries. This could support
our idea that a new culture among companies is being developed that goes above
specific national features. On board of directors composition and on what makes a
good board of directors, there is not always homogeneous theoretical support. This
facet and the fact that some cultural and historical differences remain strong can ex-
plain the law divergences that we found. More research has to be done on this topic,
and it would be interesting to extend the analysis to all the members of the European
Union.

Cross-border conversion of companies in the EU: the impact of the
VALE judgement

The VALE judgement of the Court of Justice of the European Union has made it
clear that the right to cross-border conversions is protected by the freedom of estab-
lishment, and should therefore be facilitated by the Member States. In addition, the
Court introduced the principles of equivalence and effectiveness in the area of EU
company law, thereby giving some guidelines about how the procedures for cross-
border conversions should be enacted in the two Member States involved. However,
a close examination reveals that these principles, although helpful in some ways, are
also very open to interpretation and many questions are still left unanswered. The two
main issues are

that the rules governing domestic conversion are not always suitable for cross-bor-
der conversions and

that there is likely to be a lack of coordination of the rules in the different Member
States which will cause problems for a successful conversion. Especially to overcome
the later problem a revival of the work on a 14th Company Law Directive would prove
helpful.

In July 2012 the Court of Justice of the European Union (Court) passed its latest
decision concerning the free movement of companies. Given that earlier cases on the
free movement of companies are often controversial and creating a complicated puz-
zle where some types of free movements are safeguarded by EU law and some are
not, any new decision is awaited with excitement.
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One of the early influential cases concerning the companies’ right of freedom of
establishment is the frequently cited Daily Mail case. Though many of the findings and
observations of the Court in the Daily Mail have been marginalized, some findings of
the Court are still applicable today. The most notable of these findings is that compa-
nies, contrary to natural persons, are ‘creatures of national law’ and ‘exist only by virtue
of the varying national legislation which determines their incorporation and function-
ing.” As a consequence, companies cannot rely on the freedom of establishment to
move their real seat away from the Member State of incorporation. Daily Mail thus
started the debate concerning the different connecting factors enforced by Member
States. After a decade-long pause in the judicial activity concerning the freedom of
establishment the breakthrough in the development in this area of EU company law
was brought forth by Centros, Uberseering7 and Inspire Art.8 These cases signified a
‘retreat from the high water mark'’ of the findings of the Daily Mail case and were focus-
ing on the question to what extent Member States have freedom to determine the sta-
tus of companies incorporated in other Member States and the question when com-
panies can rely on the freedom of establishment guaranteed by EU law. In Centros the
Court argued that the status of the company is to be determined by the Member State
of incorporation and should be recognized by the host Member State as well.10 It has
to be noted, however, that in Centros both Member States concerned were following
the incorporation doctrine. Hence the case did not concern the conflicting choice of
law rules. The answer to the question whether this finding would still remain valid in
a case where one of the Member States involved was following the real seat doctrine
came in the subsequent Uberseering case, where the Court made it clear that a host
Member State cannot enforce the real seat theory against a company incorporated in
a Member State that uses the incorporation theory. Several commentators observe
that thereby the Court in Uberseering fundamentally changed conflicts of corporate
laws within the EU. Thus, it became obvious that Member States are not free to decide
about the non-existence of companies validly incorporated under the law of other
Member States. The consequence of these judgements was that it became possible to
incorporate a company in any Member State applying the incorporation theory and
set up business in any other Member State as a branch. Member States where the
branch is situated have to accept that they can do only little to regulate these branch-
es. On the other hand, it was also apparent that for companies incorporated in Mem-
ber States adhering to the real seat doctrine it is much more complicated to carry on
business activity in another Member State. Therefore, the attention of practitioners
and, as a consequence, of the Court seems to have shifted toward other methods for
companies to carry on business activity in another Member State: cross-border move-
ments involving some form of transformation.

The first in this line of cases, the SEVIC case, deals with cross-border mergers. Al-
though the Court provides that difference of treatment between the merger of two
or more domestic companies and two or more companies, at least one of which is
not domestic, constitutes a restriction of the freedom of establishment, it also clarifies
that there can be imperative reasons in the public interest on the basis of which Mem-
ber States are justified in restricting the freedom of establishment. The Court, how-
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ever, failed to address how specifically such cross-border merger should take place,
e.g. which procedures should govern these mergers. It is Interesting to note that the
SEVIC case allows cross-border mergers if such mergers are allowed in a national set-
ting, and consequently, the Court already here indicated that Member States should
allow cross-border restructuring and transformation to the same extent as they allow
internal transactions. However, the impact of the case was dimmed by the fact that
the Cross-border merger Directive was passed with only one month’s difference of
the judgement, and as a consequence most Member States seemed to assume that
implementing this directive made up for compliance with SEVIC.

Therefore few Member States adopted rules on, for instance, cross-border trans-
formation in the form of transfer of seat.20 Maybe Member States decided to wait for
the adoption of the 14" Company Law Directive on transfer of seat, but the Commis-
sion chose not to press this directive, pointing out that they would await the effects of
the Cross-border Merger Directive and the Court’s judgements.

Thus, the ball was once again with the Court and the next notable case concern-
ing cross-border transformations was Cartesio. Although the factual basis of Cartesio
is not concerned with cross-border conversion, since the company in the case was
incorporated in Hungary and wished to move its seat from Hungary to Italy without
changing the applicable law, the Court goes on to address the situation in which a
company transfers its seat together with ‘an attendant change as regards the national
law applicable.

In such cases the Member State of origin is not justified in preventing the company
to convert into a company governed by the law of another Member State (host state),
to the extent that such a conversion is permitted by the law of the host Member State.

It is interesting to note that the Member State of origin is not even justified to
require the winding-up or liquidation of the company, which constitutes an obvious
break from the findings in Daily Mail.

Again, the Court failed to address in detail how the Member State of origin and the
host Member State should facilitate such transactions. Therefore, again the Member
States seem not to have taken positive steps to allow for cross-border conversion, and
with this the scene was set for the Court’s judgement in the VALE case.

The factual basis and the main findings in VALE

The case relates to the other aforementioned line of cases concerning cross-border
restructuring of companies. Indeed, the Court’s argument in VALE starts where the
findings in Cartesio concerning cross-border conversion left off.

The case concerns an Italian company, VALE Costruzioni Srl. (VALE Costruzioni) a
company validly incorporated under Italian law and registered in the Rome commer-
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cial register. After the decision of the company to transfer its seat to Hungary in order
to continue carrying on business activity there and simultaneously reincorporating
under Hungarian law, the company was removed from the Rome commercial register.
By this removal VALE Costruzioni seized to exist, albeit the Italian Government pointed
out that the removal could be annulled with a retroactive effect.

The cross-border movement in this case cannot be regarded as simple transfer of
the company’s seat, because it was intended to entail change of applicable law as well.
Thus, it is better characterized as, at least an attempt of, a ‘cross-border conversion'’.
After the decision of VALE Costruzioni to commence a cross-border conversion the
representatives adopted the articles of association of VALE Epitési Kft. (VALE Epitési)
in compliance with Hungarian law and paid up the required share capital under Hun-
garian law.

Thereafter, the representative of VALE Epitési applied for registration in Hungary
at the Budapest Metropolitan Court, acting as Court of Corporate Registration for the
registration of VALE Epitési.

The application stated that VALE Costruzioni was the predecessor in law to VALE
Epitési and asked for the registration of this fact. The application for registration was
rejected and following an appeal the Regional Court of Appeal of Budapest upheld
the rejection.

It stated that a company incorporated and registered in Italy cannot, by virtue of
Hungarian company law, transfer its seat to Hungary and obtain registration there in
the requested form. It also stated that a company not previously registered in Hungary
cannot be listed as a predecessor in law. Following VALE Epitési’s appeal on a point of
law before the Supreme Court, the Supreme Court referred the question to the Court.

The Court first address an argument presented by Hungary and other Member
States according to which legislation on conversion of companies does not fall within
the scope of Article 49 because it leads to the incorporation of a company in the host
Member State. The underlying reasoning being that it is for Hungarian law to decide
how companies should be incorporated. The Court rejects this argument. It points out
that Member States have the power to define the connecting factor required of a com-
pany. But the fact that Member States should permit a cross-border conversion does
not infringe this power 'nor that State’s determination of the rules governing the incor-
poration and functioning of the company resulting from a cross-border conversion’.
Thus, according to the Court a Member State should allow for cross-border conversion,
but the host Member State is still free to determine the connecting factor required
for such a company. The Court then addresses the question whether the Hungarian
law poses a restriction on the freedom of establishment. Firstly, the Court notes that
Article 49 presupposes an actual establishment and the pursuit of genuine economic
activity in the host Member States. However, there is nothing in the present case that
suggests that VALE Epitési will not actually seek to establish itself in Hungary. Since
Hungarian law allows for conversions of companies which already have their seats in
the country the fact that they do not allow for cross-border conversions constitutes
a restriction on the freedom of establishment. This difference in treatment between
domestic and cross-border conversion cannot be justified by the fact that there is no
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harmonisation governing such transactions. To some extent reasons in the public in-
terest, such as the protection of the interests of creditors, minority shareholders and
employees, the preservation of the effectiveness of fiscal supervision can justify a dif-
ferent treatment of domestic and cross-border conversions. However, such a justifica-
tion is lacking in the present case since Hungarian law in a general manner precludes
cross-border conversions.

The Court then addressed the issues that Hungarian law did not allow the new
Hungarian company to use the former Italian company as ‘predecessor in law’. The
Court pointed out that since there is no secondary law addressing how cross-border
conversion should take place it is up to national law in the Member State of origin
and the host Member State to govern the process. Such national laws must comply
with Article 49 TFEU, and the Court points out several requirements which national law
must fulfil. First, Member States which make provisions for crossborder conversions
must grant the same possibility to companies governed by the law of another Mem-
ber State.46 Second, even though the detailed procedural rules are a matter for na-
tional law, the principle of equivalence and principle of effectiveness must be applied.

Taking these guiding principles into account the Court noted that it cannot be
called into question that Hungary is allowed to apply the rules on national conver-
sions governing the incorporation and functioning of the company. More specifically
Hungary can require a company to draw up lists of assets and liability and property
inventories before the conversion.48 On the other hand, the refusal to record the Ital-
ian company as ‘predecessor in law’ did not comply with the principle of equivalence
if such a record of a predecessor is possible to make in a domestic conversion.

Next the Court spelled out how the principle of effectiveness affected national law.
The principle of effectiveness means that host Member State rules and practices are
not allowed to ‘render impossible in practice or excessively difficult the exercise’ of the
rights conferred by the free movement of establishment. The practical effect of this
principle is discussed by the Court in relation to the documents obtained by the pre-
decessor company from the Italian authorities during the deregistration procedure.
Here the Court proclaims that the host Member State must take due account of these
documents,52 since these constitute an ‘indispensable link between the registration
procedure in the Member State of origin and that in the host Member State’, enabling
the cross-border conversion in practice. More specifically in this case the Court rules
that the practice of the Hungarian authorities to refuse taking into account such docu-
ments in a general manner is contrary to the freedom of establishment. The host Mem-
ber State is obliged to take due account of the documents issued by the authorities of
the Member State of origin, despite that such an obligation would not be covered by
the principle of equivalence. The principle of effectiveness is complementary to the
principle of equivalence and seems to extend the host Member State’s obligation in
making cross-border conversions possible to account for the inherent differences in
national and cross-border conversions.
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The implications of the judgement

In VALE the Court seems to have interpreted articles 49 TFEU and 54 TFEU as pro-
viding a firm legal basis for the right of cross-border conversions within the EU for all
companies in a general manner, clarifying its earlier hypothetical reflections in SEVIC
and Cartesio. Simultaneously, it also proclaimed that restricting the right of companies
to convert cross-border is only permitted for the host Member State on the basis of
overriding reasons in the public interest. The real innovation of the Court lies in pro-
viding guiding principles on how the cross-border conversion should take place by
the introduction of the principles of equivalence and effectiveness in this area. These
principles are certainly not new to EU law, and not even entirely new to this area of EU
company law. As pointed out above in section 3, in SEVIC the Court has indicated that
rules for domestic mergers should also be applicable to cross-border mergers. Admit-
tedly, the Court in SEVIC has not used the term ‘equivalence’ and the complementary
principle of effectiveness is completely lacking in that case.

The principle of equivalence means that national procedural rules designated to
ensure the protection of rights acquired under EU law should be governed by do-
mestic law of the Member State provided those are not less favourable than those
governing similar domestic situations. The principle of effectiveness furthermore re-
quires that such procedural rules are not allowed to render impossible in practice or
excessively impede the exercise of the rights acquired under EU law. Thus, whereas the
principle of equivalence ensures that the Member State should use its existing rules
on domestic conversion as a starting point, the principle of effectiveness may force
Member States to deviate or adapt their domestic rules if that is necessary to make
cross-border conversions possible. These principles have been used by the Court in
its case law inter alia concerning right to damages and the right to recover unlawfully
levied charges.

By virtue of these principles the company wishing to convert cross-border should
be able to rely on the rules of the host Member State applicable to similar domestic
conversions. This sounds, at first, rather clear and simple, but the introduction of the
principles of equivalence and effectiveness in the area of EU company law in relation
to cross-border conversions raises very difficult issues, both in terms of core company
law and other legal areas, such as for example tax law. The principles of equivalence
and effectiveness, in lack of supporting secondary legislation are extremely vague.
One might even ask whether they solve the question how a cross-border conversion
can take place or create further issues and uncertainties in this area. To illustrate this
point a few of the main issues raised by the judgement will be discussed.

The first issue is related to what kind of domestic conversion exactly should the
cross-border conversion be treated equivalently with. In this case an Italian limited lia-
bility company intended to be converted into a Hungarian limited liability company.59
However, Hungarian law does not contain the possibility of a limited liability compa-
ny ‘converting’ into the same type of company, and it is not likely that other Mem-
ber States’ company laws contain the possibility of such transformation either. Thus,
strictly speaking, the principle of equivalence cannot be applied. This could mean that
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companies cannot convert cross-border into the equivalent company forms, only into
other company forms, which have equivalent company transformations in a national
setting of the host Member State. Obviously, such a reading of the findings in VALE
are untenable, as the facts in the VALE case demonstrates that a conversion from a pri-
vate company in one Member State into a private company in another Member State
should be protected. Strictly speaking, this conclusion does not follow from the prin-
ciple of equivalence, and must, thus, be contributed to the principle of effectiveness.

For a conversion to take place it must be a condition that the particular kind of
conversion is possible according to the rules of the host Member State.60 Different
Member States allow different types of conversions, but it is common to have rules
on conversions from a private limited company to a public limited company and vice
versa, as well as conversions involving limited partnerships and co-operatives. More
uncommon are rules on the conversion involving partnerships and limited liability
corporate forms as well as foundations and limited liability corporate forms. It is less
clear whether the particular kind of conversions should also be allowed in the Mem-
ber State of origin. Let us take the situation where a private limited company wants to
convert into a co-operative, and this is possible according to the company law rules
found in the host Member State. Should the fact that such conversions are not gov-
erned by legal rules in the Member State of origin hinder whether the conversion can
take place? As the Member State of origin will normally have other rules allowing the
conversion of a private limited company into other corporate forms, the Member State
of origin may just apply these rules by analogy.

Admittedly, the Member State of origin may argue that a conversion into a co-
operative raises special issues, and for instance may require special rules on minority
shareholder and creditor protection. If so, they may argue that they are not happy
about allowing such conversion and since they have not allowed such conversion in a
domestic setting they should not be forced to do so in a cross-border setting. Again, it
raises the question whether compliance with the principle of equivalence is sufficient
or whether the principle of effectiveness requires the Member State of origin to adapt
their rules to allow conversions not known to them.

The impact of the judgement seems not to be limited to conversions, as it could
also cover other types of corporate reorganisations given that such reorganisations
exist in a similar form in both the Member States involved. Most obviously this would
cover the division of companies which is a type of transaction that exists in several
Member States. But there may be other forms of reorganisations which will also be
made possible in a cross-border setting.

The second issue is related to the protection of the interests of creditors, minority
shareholders and employees. It is not quite certain if the company law rules of the
Member State of origin, the host Member State, or both simultaneously are to be ap-
plied. On the one hand, the Court clearly states that Hungarian legal provisions on the
requirements to draw up lists of assets and liabilities and property inventories can be
applied. Hence the Court seems to confirm clearly that the host Member State’s com-
pany law provisions related to company conversions apply, some of which are aim-
ing to protect the interests of creditors, minority shareholders and employees. At the
same time, the Court also provides that the host Member State’s authorities must take
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due account of the documents obtained from the authorities of the Member State of
origin in relation to the conversion. However, in order to obtain such documents, the
predecessor company has to comply with measures of the company law of the Mem-
ber State of origin, some of which may be in place to protect the interests of creditors,
minority shareholders and employees. Thus, indirectly the Court seems to enable the
Member State of origin as well to apply its own company law rules applicable to com-
pany conversions. Besides, the fact that parallel application of two company laws can
lead to a rather lengthy and costly process, it may also be outright impossible for the
company to follow both company laws’ provisions. Seemingly, the principle of effec-
tiveness could take care of this problem, but the question which company law should
yield remains open. Further, it is interesting to reflect on the fact that even if both
Member States’ company law rules on creditor and minority shareholder protection
are to be applied, these rules may still not provide adequate protection to creditors
and shareholders of the predecessor company, since these measures are typically de-
signed for national setups. For example, in this case, the publication obligation of the
converting company in the Hungarian Corporate Gazette is not likely to afford much
protection for the Italian creditors. Neither does the right of the creditors of the pre-
decessor company to claim guarantee from the new company within 30 days of the
publication of the formation of the new company.68 Thus there may be a need to
introduce rules providing for an additional protection in cross-border conversions, but
it is unclear how far the host Member State and the Member State of origin can go in
imposing such measures on the basis of overriding reasons in the public interest’. The
Court seems to accept that special protection may be required, but on the other hand,
the principle of effectiveness implies that Member States may not make it too difficult
to undertake such cross-border conversions.

As pointed out above, it is possible in context of a cross-border conversion that
the company law rules of both the Member State of origin and the host Member State
apply simultaneously. This may cause an additional and unexpected burden for mi-
nority shareholders of the predecessor company. For example, Hungarian company
law provides that shareholders of the predecessor company, if they are not becoming
shareholders of the new company, are liable, at least to the extent of their share capital
contributions, for the obligations of the predecessor company which are not settled
by the new company, for five years after the conversion. Transposed to this case, this
means that the original Italian shareholders of the predecessor company incorporated
and operating under Italian law may become liable for certain debts if not settled by
the new company even though they as minority shareholders may have voted against
the convergence. Obviously, this may cause dubious legal obligations and further un-
certainty around cross-border conversions.

The third issue related to core company law, but stemming from the lack of proce-
dural coordination between the Member State authorities was picked up by Advocate
General Jaaskinen. This relates to the question when the predecessor company should
be removed from the corporate register of the Member State of origin and when the
new company should come into existence and be registered under the law of the host
Member State. Advocate General Jaaskinen points out in his opinion that the prede-
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cessor company should still continue to exist at the legal birth of the new company,
both under the host Member State law in VALE, the law of the Member State of origin
and the corresponding EU law. For this reason there needs to be coordination between
different Member State authorities, otherwise they might ‘drop the egg’ between the
removal of the predecessor company from the register and the registration of the new
company, since as set forth above companies are ‘creatures of national law’ and exist
only by virtue of the national law.74 The facts in VALE illustrate this problem. As set
forth above, the VALE Costruzioni was removed from the Rome commercial register
prior to the application for registration of VALE Epitési in Hungary.75 Thus, in this peri-
od VALE Costruzioni did not legally exist any longer, and VALE Epitési did not exist yet.
Luckily, the Hungarian courts regarded the application as a new company formation,
thus granted VALE Epitési the status of ‘company in formation’, which grants limited
capacity to the company, before the final registration.

This is how VALE Epitési was capable of starting the litigation about its registra-
tion. However, if the principle of equivalence was applied and the movement was re-
garded as cross-border conversion by the Hungarian courts, the situation would have
been completely different. According to the Hungarian Act on Business Associations
of 2006 a transforming new company cannot operate as company in formation, since
the predecessor company should still be in existence. This would have meant in this
case that, technically, neither the predecessor Italian company, nor the new Hungarian
company existed due to the lack of coordination between the provisions of the two
legal systems. In such a situation it is uncertain how the principles of equivalence and
effectiveness should be applied to mitigate or remove the pitfalls due to the lack of
coordination.

Better coordination between different Member State authorities is also necessary
because of purely procedural reasons, bringing us to the fourth issue. Under Hungar-
ian law there is no possibility for the applicant company to submit its application for
conversion to the regional Court of Corporate Register79 to which the new company
will belong. The predecessor company has to submit its application to the regional
Court of Corporate Register to which it belongs. Applying this rule to the VALE case,
we find that according to Hungarian law VALE Costruzioni should have applied for
cross-border conversion at the Rome corporate register; the Rome corporate register
should have decided on the matter on basis of Hungarian law, registered VALE Epitési
in the Hungarian corporate register, and sent the corporate files to the regional Court
of Corporate Registration in Hungary under which VALE Epitési was intended to be-
long. An unlikely scenario. At the same time, it clearly shows the need for coordination
between the different Member States on their rules and practices in this area of com-
pany law.

The fifth issue relates to the connecting factors. The Court stresses that the host
Member State may determine the connecting factor for the company under incor-
poration.82 Thus, the host Member State may enforce a real seat requirement if they
apply the real seat theory. It is less clear whether the Member State of origin can en-
force a real seat requirement to the extent that they deny deleting the company from
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their register as long as the company continues to have its real seat in the Member
State. If this was possible, a Member State may apply the real seat theory to hinder
that companies in that state can convert into, for instance, a UK company without
moving their real seat to the UK. However, it must be assumed that the Member State
of origin cannot apply the real seat theory in this way. Since the company is in the
process of changing applicable law, it must be for the host Member State to decide on
the connecting factor required for the future.83 This is supported by the fact that the
Court only stresses that the host Member State has this right in the VALE case. Also in
Cartesio the Court stresses that while a Member State of origin can enforce real seat
requirements against companies incorporated in that Member State, the situation is
different if the company is moving its real seat abroad and wants to change the ap-
plicable law (e.g. convert). Thus, in the situation where a conversion is under way the
Member State of origin cannot oppose this.

As the sixth issue, it should be considered whether the fact that the Court stress-
es that only actual establishment and the pursue of genuine economic activities can
make it possible for the Member State of origin to deny a company the right to under-
go a conversion if the real seat of the company is not moved out of that Member State.
The Court found that the freedom of establishment would be applicable if VALE's ac-
tivities are not restricted to Italy and that the company will actually seek to establish
itself in Hungary.86 Thus, for there to be a real establishment the company does not
need to move its real seat to Hungary. It would be sufficient that in other ways it has
some connection with Hungary. But the really interesting question is whether the fact
that a company is registered in another Member State after the conversion and for-
mally has its registered office and a mail box office there is sufficient if all the activities
of the company are carried out in the Member State of origin. In the Centros case the
Court seemed to think that registration and thus only a formal link to the Member
State of incorporation is sufficient, but in the Cadbury Schweppes case the Court es-
tablished that the question whether there is an actual establishment should be ‘based
on objective factors which are ascertainable by third parties with regard, in particular,
to the extent to which the [company’s] physically exists in terms of premises, staff and
equipment.

If the later test is used, it does not seem likely that it would be sufficient that a
company has a mail box office in the host Member State. Therefore, due to this am-
biguousness in the case law it must be expected that the Court will soon have to rule
on this issue once again to clarify whether the Member State of origin can deny a
company the right to convert if there is only a very formal link (registration) to the host
Member State.

This latest judgement of the Court has made it clear that the right to cross-border
conversions is protected by the freedom of establishment, and should therefore be
allowed to the extent that such conversions are allowed under the national law of the
host Member State and facilitated by both Member States involved. This has already
been implied in previous judgements, but it seems that most Member States and even
the Commission were waiting for the Court to make a clearer stand on this issue. In
addition, the Court expressly introduced the principles of equivalence and effective-
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ness in the area of EU company law, thereby creating the theoretical framework for
crossborder conversions. However, as pointed out these principles, although helpful
in some ways, are also very open to interpretation; hence, many questions are still left
unanswered and many practical issues remain unresolved.

It is certain that this judgement will require most Member States to amend their le-
gal systems and practices. For those Member States whose company laws are operat-
ing on the basis of the formalistic ‘numerous clausus’ principle determining company
formation and transformation, amending their legal systems is a definite must. Also,
many Member States may think that crossborder conversions require a better protec-
tion of creditors, minority shareholders and employees, and therefore they see a need
to adopt special rules on cross-border reorganisations.

However, as it was demonstrated above, amending the company law rules of the
Member States to accommodate cross-border conversions does little good without
coordination between the different national provisions. Member States need to co-
ordinate with each other in order to create an efficient system enabling cross-border
conversions, not only from a company law perspective, but also from a tax law per-
spective. Even though Member States involved must work bona fide to overcome this
lack of coordination it must be expected that in practice it may prove to be very diffi-
cult to carry through cross-border conversions and other restructuring, since precise
guidelines for solving conflicts are lacking. Accordingly, the best way may be EU level
harmonisation in the area.
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Societas Europea - Council Regulation

COUNCIL REGULATION (EC) NO 2157/2001
OF 8 OCTOBER 2001
ON THE STATUTE FOR A EUROPEAN COMPANY (SE)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular
Article 308 thereof,

Having regard to the proposal from the Commission(1),

Having regard to the opinion of the European Parliament(2),

Having regard to the opinion of the Economic and Social Committee(3),

Whereas:

(1) The completion of the internal market and the improvement it brings about in the
economic and social situation throughout the Community mean not only that barriers
to trade must be removed, but also that the structures of production must be adapted to
the Community dimension. For that purpose it is essential that companies the business
of which is not limited to satisfying purely local needs should be able to plan and carry
out the reorganisation of their business on a Community scale.

(2) Such reorganisation presupposes that existing companies from different Member
States are given the option of combining their potential by means of mergers. Such op-
erations can be carried out only with due regard to the rules of competition laid down
in the Treaty.

(3) Restructuring and cooperation operations involving companies from different
Member States give rise to legal and psychological difficulties and tax problems. The
approximation of Member States’ company law by means of Directives based on Article
44 of the Treaty can overcome some of those difficulties. Such approximation does not,
however, release companies governed by different legal systems from the obligation to
choose a form of company governed by a particular national law.

(4) The legal framework within which business must be carried on in the Community
is still based largely on national laws and therefore no longer corresponds to the econom-
ic framework within which it must develop if the objectives set out in Article 18 of the
Treaty are to be achieved. That situation forms a considerable obstacle to the creation of
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groups of companies from different Member States.

(5) Member States are obliged to ensure that the provisions applicable to European
companies under this Regulation do not result either in discrimination arising out of
unjustified different treatment of European companies compared with public limited-li-
ability companies or in disproportionate restrictions on the formation of a European
company or on the transfer of its registered office.

(6) It is essential to ensure as far as possible that the economic unit and the legal unit of
business in the Community coincide. For that purpose, provision should be made for the
creation, side by side with companies governed by a particular national law, of compa-
nies formed and carrying on business under the law created by a Community Regulation
directly applicable in all Member States.

(7) The provisions of such a Regulation will permit the creation and management of
companies with a European dimension, free from the obstacles arising from the dispar-
ity and the limited territorial application of national company law.

(8) The Statute for a European public limited-liability company (hereafter referred to
as “SE”) is among the measures to be adopted by the Council before 1992 listed in the
Commission’s White Paper on completing the internal market, approved by the Europe-
an Council that met in Milan in June 1985. The European Council that met in Brussels
in 1987 expressed the wish to see such a Statute created swiftly.

(9) Since the Commission’s submission in 1970 of a proposal for a Regulation on the
Statute for a European public limited-liability company, amended in 1975, work on the
approximation of national company law has made substantial progress, so that on those
points where the functioning of an SE does not need uniform Community rules refer-
ence may be made to the law governing public limited-liability companies in the Mem-
ber State where it has its registered office.

(10) Without prejudice to any economic needs that may arise in the future, if the es-
sential objective of legal rules governing SEs is to be attained, it must be possible at least
to create such a company as a means both of enabling companies from different Member
States to merge or to create a holding company and of enabling companies and other le-
gal persons carrying on economic activities and governed by the laws of different Mem-
ber States to form joint subsidiaries.

(11) In the same context it should be possible for a public limited-liability company
with a registered office and head office within the Community to transform itself into an
SE without going into liquidation, provided it has a subsidiary in a Member State other
than that of its registered office.

(12) National provisions applying to public limited-liability companies that offer their
securities to the public and to securities transactions should also apply where an SE is
formed by means of an offer of securities to the public and to SEs wishing to utilise such
financial instruments.

(13) The SE itself must take the form of a company with share capital, that being the
form most suited, in terms of both financing and management, to the needs of a compa-
ny carrying on business on a European scale. In order to ensure that such companies are
of reasonable size, a minimum amount of capital should be set so that they have sufficient
assets without making it difficult for small and medium-sized undertakings to form SEs.

(14) An SE must be efficiently managed and properly supervised. It must be borne
in mind that there are at present in the Community two different systems for the ad-
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ministration of public limited-liability companies. Although an SE should be allowed to
choose between the two systems, the respective responsibilities of those responsible for
management and those responsible for supervision should be clearly defined.

(15) Under the rules and general principles of private international law, where one
undertaking controls another governed by a different legal system, its ensuing rights
and obligations as regards the protection of minority shareholders and third parties are
governed by the law governing the controlled undertaking, without prejudice to the obli-
gations imposed on the controlling undertaking by its own law, for example the require-
ment to prepare consolidated accounts.

(16) Without prejudice to the consequences of any subsequent coordination of the laws
of the Member States, specific rules for SEs are not at present required in this field. The
rules and general principles of private international law should therefore be applied both
where an SE exercises control and where it is the controlled company.

(17) The rule thus applicable where an SE is controlled by another undertaking should
be specified, and for this purpose reference should be made to the law governing public
limited-liability companies in the Member State in which the SE has its registered office.

(18) Each Member State must be required to apply the sanctions applicable to public
limited-liability companies governed by its law in respect of infringements of this Reg-
ulation.

(19) The rules on the involvement of employees in the European company are laid
down in Directive 2001/86/EC(4), and those provisions thus form an indissociable com-
plement to this Regulation and must be applied concomitantly.

(20) This Regulation does not cover other areas of law such as taxation, competition,
intellectual property or insolvency. The provisions of the Member States’ law and of
Community law are therefore applicable in the above areas and in other areas not cov-
ered by this Regulation.

(21) Directive 2001/86/EC is designed to ensure that employees have a right of involve-
ment in issues and decisions affecting the life of their SE. Other social and labour leg-
islation questions, in particular the right of employees to information and consultation
as regulated in the Member States, are governed by the national provisions applicable,
under the same conditions, to public limited-liability companies.

(22) The entry into force of this Regulation must be deferred so that each Member
State may incorporate into its national law the provisions of Directive 2001/86/EC and
set up in advance the necessary machinery for the formation and operation of SEs with
registered offices within its territory, so that the Regulation and the Directive may be
applied concomitantly.

(23) A company the head office of which is not in the Community should be allowed to
participate in the formation of an SE provided that company is formed under the law of
a Member State, has its registered office in that Member State and has a real and contin-
uous link with a Member State’s economy according to the principles established in the
1962 General Programme for the abolition of restrictions on freedom of establishment.
Such a link exists in particular if a company has an establishment in that Member State
and conducts operations therefrom.

(24) The SE should be enabled to transfer its registered office to another Member State.
Adequate protection of the interests of minority shareholders who oppose the transfer,
of creditors and of holders of other rights should be proportionate. Such transfer should
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not affect the rights originating before the transfer.

(25) This Regulation is without prejudice to any provision which may be inserted in
the 1968 Brussels Convention or in any text adopted by Member States or by the Council
to replace such Convention, relating to the rules of jurisdiction applicable in the case of
transfer of the registered offices of a public limited-liability company from one Member
State to another.

(26) Activities by financial institutions are regulated by specific directives and the na-
tional law implementing those directives and additional national rules regulating those
activities apply in full to an SE.

(27) In view of the specific Community character of an SE, the “real seat” arrangement
adopted by this Regulation in respect of SEs is without prejudice to Member States’ laws
and does not pre-empt any choices to be made for other Community texts on company
law.

(28) The Treaty does not provide, for the adoption of this Regulation, powers of action
other than those of Article 308 thereof.

(29) Since the objectives of the intended action, as outlined above, cannot be ade-
quately attained by the Member States in as much as a European public limited-liability
company is being established at European level and can therefore, because of the scale
and impact of such company, be better attained at Community level, the Community
may take measures in accordance with the principle of subsidiarity enshrined in Article
5 of the Treaty. In accordance with the principle of proportionality as set out in the said
Article, this Regulation does not go beyond what is necessary to attain these objectives,
HAS ADOPTED THIS REGULATION:

TITLEI

GENERAL PROVISIONS

Article 1

1. A company may be set up within the territory of the Community in the form of a
European public limited-liability company (Societas Europaea or SE) on the condi-
tions and in the manner laid down in this Regulation.

2. The capital of an SE shall be divided into shares. No shareholder shall be liable for
more than the amount he has subscribed.

3. An SE shall have legal personality.

4. Employee involvement in an SE shall be governed by the provisions of Directive
2001/86/EC.

Article 2

1. Public limited-liability companies such as referred to in Annex I, formed under the
law of a Member State, with registered offices and head offices within the Commu-
nity may form an SE by means of a merger provided that at least two of them are
governed by the law of different Member States.

2. Public and private limited-liability companies such as referred to in Annex II,
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formed under the law of a Member State, with registered offices and head offices

within the Community may promote the formation of a holding SE provided that

each of at least two of them:

a) is governed by the law of a different Member State, or

b) has for at least two years had a subsidiary company governed by the law of an-
other Member State or a branch situated in another Member State.

3. Companies and firms within the meaning of the second paragraph of Article 48 of
the Treaty and other legal bodies governed by public or private law, formed under
the law of a Member State, with registered offices and head offices within the Com-
munity may form a subsidiary SE by subscribing for its shares, provided that each
of at least two of them:

a) is governed by the law of a different Member State, or
b) has for at least two years had a subsidiary company governed by the law of an-
other Member State or a branch situated in another Member State.

4. A public limited-liability company, formed under the law of a Member State, which
has its registered office and head office within the Community may be transformed
into an SE if for at least two years it has had a subsidiary company governed by the
law of another Member State.

5. A Member State may provide that a company the head office of which is not in the
Community may participate in the formation of an SE provided that company is
formed under the law of a Member State, has its registered office in that Member
State and has a real and continuous link with a Member State’s economy.

Article 3

1. For the purposes of Article 2(1), (2) and (3), an SE shall be regarded as a public lim-
ited-liability company governed by the law of the Member State in which it has its
registered office.

2. An SE may itself set up one or more subsidiaries in the form of SEs. The provisions
of the law of the Member State in which a subsidiary SE has its registered office that
require a public limited-liability company to have more than one shareholder shall
not apply in the case of the subsidiary SE. The provisions of national law imple-
menting the twelfth Council Company Law Directive (89/667/EEC) of 21 Decem-
ber 1989 on single-member private limited-liability companies(5) shall apply to SEs
mutatis mutandis.

Article 4

1. The capital of an SE shall be expressed in euro.

2. The subscribed capital shall not be less than EUR 120000.

3. The laws of a Member State requiring a greater subscribed capital for companies
carrying on certain types of activity shall apply to SEs with registered offices in that
Member State.

Article 5

Subject to Article 4(1) and (2), the capital of an SE, its maintenance and changes there-
to, together with its shares, bonds and other similar securities shall be governed by the
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provisions which would apply to a public limited-liability company with a registered
office in the Member State in which the SE is registered.

Article 6

For the purposes of this Regulation, “the statutes of the SE” shall mean both the in-
strument of incorporation and, where they are the subject of a separate document, the
statutes of the SE.

Article 7

The registered office of an SE shall be located within the Community, in the same
Member State as its head office. A Member State may in addition impose on SEs regis-
tered in its territory the obligation of locating their head office and their registered office
in the same place.

Article 8

1. The registered office of an SE may be transferred to another Member State in ac-
cordance with paragraphs 2 to 13. Such a transfer shall not result in the winding up
of the SE or in the creation of a new legal person.

2. The management or administrative organ shall draw up a transfer proposal and
publicise it in accordance with Article 13, without prejudice to any additional forms
of publication provided for by the Member State of the registered office. That pro-
posal shall state the current name, registered office and number of the SE and shall
cover:

a) the proposed registered office of the SE;

b) the proposed statutes of the SE including, where appropriate, its new name;
¢) any implication the transfer may have on employees’ involvement;

d) the proposed transfer timetable;

e) any rights provided for the protection of shareholders and/or creditors.

3. The management or administrative organ shall draw up a report explaining and
justifying the legal and economic aspects of the transfer and explaining the impli-
cations of the transfer for shareholders, creditors and employees.

4. An SE’s shareholders and creditors shall be entitled, at least one month before the
general meeting called upon to decide on the transfer, to examine at the SE’s regis-
tered office the transfer proposal and the report drawn up pursuant to paragraph 3
and, on request, to obtain copies of those documents free of charge.

5. A Member State may, in the case of SEs registered within its territory, adopt pro-
visions designed to ensure appropriate protection for minority shareholders who
oppose a transfer.

6. No decision to transfer may be taken for two months after publication of the pro-
posal. Such a decision shall be taken as laid down in Article 59.

7. Before the competent authority issues the certificate mentioned in paragraph 8, the
SE shall satisfy it that, in respect of any liabilities arising prior to the publication
of the transfer proposal, the interests of creditors and holders of other rights in re-
spect of the SE (including those of public bodies) have been adequately protected in
accordance with requirements laid down by the Member State where the SE has its
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registered office prior to the transfer.

A Member State may extend the application of the first subparagraph to liabilities that
arise (or may arise) prior to the transfer.

The first and second subparagraphs shall be without prejudice to the application to
SEs of the national legislation of Member States concerning the satisfaction or securing
of payments to public bodies.

8.

9.

10.

11.

12.

13.

14.

In the Member State in which an SE has its registered office the court, notary or
other competent authority shall issue a certificate attesting to the completion of the
acts and formalities to be accomplished before the transfer.

The new registration may not be effected until the certificate referred to in para-
graph 8 has been submitted, and evidence produced that the formalities required
for registration in the country of the new registered office have been completed.
The transfer of an SE’s registered office and the consequent amendment of its stat-
utes shall take effect on the date on which the SE is registered, in accordance with
Article 12, in the register for its new registered office.

When the SE’s new registration has been effected, the registry for its new registra-
tion shall notify the registry for its old registration. Deletion of the old registration
shall be effected on receipt of that notification, but not before.

The new registration and the deletion of the old registration shall be publicised in
the Member States concerned in accordance with Article 13.

On publication of an SE’s new registration, the new registered office may be relied
on as against third parties. However, as long as the deletion of the SE’s registration
from the register for its previous registered office has not been publicised, third par-
ties may continue to rely on the previous registered office unless the SE proves that
such third parties were aware of the new registered office.

The laws of a Member State may provide that, as regards SEs registered in that Mem-
ber State, the transfer of a registered office which would result in a change of the law
applicable shall not take effect if any of that Member State’s competent authorities
opposes it within the two-month period referred to in paragraph 6. Such opposition
may be based only on grounds of public interest.

Where an SE is supervised by a national financial supervisory authority according to
Community directives the right to oppose the change of registered office applies to this
authority as well.

Review by a judicial authority shall be possible.

15.

16.

L.

An SE may not transfer its registered office if proceedings for winding up, liquida-
tion, insolvency or suspension of payments or other similar proceedings have been
brought against it.

An SE which has transferred its registered office to another Member State shall be
considered, in respect of any cause of action arising prior to the transfer as deter-
mined in paragraph 10, as having its registered office in the Member States where
the SE was registered prior to the transfer, even if the SE is sued after the transfer.

Article 9

An SE shall be governed:
a) by this Regulation,
b) where expressly authorised by this Regulation, by the provisions of its statutes
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or
¢) in the case of matters not regulated by this Regulation or, where matters are

partly regulated by it, of those aspects not covered by it, by:

i. the provisions of laws adopted by Member States in implementation of Com-
munity measures relating specifically to SEs;

ii. the provisions of Member States’” laws which would apply to a public limit-
ed-liability company formed in accordance with the law of the Member State
in which the SE has its registered office;

iii. the provisions of its statutes, in the same way as for a public limited-liability
company formed in accordance with the law of the Member State in which
the SE has its registered office.

2. The provisions of laws adopted by Member States specifically for the SE must be in
accordance with Directives applicable to public limited-liability companies referred
toin Annex .

3. If the nature of the business carried out by an SE is regulated by specific provisions
of national laws, those laws shall apply in full to the SE.

Article 10

Subject to this Regulation, an SE shall be treated in every Member State as if it were a
public limited-liability company formed in accordance with the law of the Member State
in which it has its registered office.

Article 11

1. The name of an SE shall be preceded or followed by the abbreviation SE.

2. Only SEs may include the abbreviation SE in their name.

3. Nevertheless, companies, firms and other legal entities registered in a Member State
before the date of entry into force of this Regulation in the names of which the ab-
breviation SE appears shall not be required to alter their names.

Article 12

1. Every SE shall be registered in the Member State in which it has its registered office
in a register designated by the law of that Member State in accordance with Article
3 of the first Council Directive (68/151/EEC) of 9 March 1968 on coordination of
safeguards which, for the protection of the interests of members and others, are
required by Member States of companies within the meaning of the second para-
graph of Article 58 of the Treaty, with a view to making such safeguards equivalent
throughout the Community(6).

2. An SE may not be registered unless an agreement on arrangements for employee
involvement pursuant to Article 4 of Directive 2001/86/EC has been concluded, or
a decision pursuant to Article 3(6) of the Directive has been taken, or the period for
negotiations pursuant to Article 5 of the Directive has expired without an agree-
ment having been concluded.

3. In order for an SE to be registered in a Member State which has made use of the
option referred to in Article 7(3) of Directive 2001/86/EC, either an agreement pur-
suant to Article 4 of the Directive must have been concluded on the arrangements
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for employee involvement, including participation, or none of the participating
companies must have been governed by participation rules prior to the registration
of the SE.

4. The statutes of the SE must not conflict at any time with the arrangements for em-
ployee involvement which have been so determined. Where new such arrangements
determined pursuant to the Directive conflict with the existing statutes, the statutes
shall to the extent necessary be amended.

In this case, a Member State may provide that the management organ or the admin-
istrative organ of the SE shall be entitled to proceed to amend the statutes without any
further decision from the general shareholders meeting.

Article 13

Publication of the documents and particulars concerning an SE which must be pub-
licised under this Regulation shall be effected in the manner laid down in the laws of
the Member State in which the SE has its registered office in accordance with Directive
68/151/EEC.

Article 14

1. Notice of an SE’s registration and of the deletion of such a registration shall be pub-
lished for information purposes in the Official Journal of the European Communi-
ties after publication in accordance with Article 13. That notice shall state the name,
number, date and place of registration of the SE, the date and place of publication
and the title of publication, the registered office of the SE and its sector of activity.

2. Where the registered office of an SE is transferred in accordance with Article 8, no-
tice shall be published giving the information provided for in paragraph 1, together
with that relating to the new registration.

3. The particulars referred to in paragraph 1 shall be forwarded to the Office for Offi-
cial Publications of the European Communities within one month of the publica-
tion referred to in Article 13.

TITLE 11

FORMATION

SECTION 1

General

Article 15

1. Subject to this Regulation, the formation of an SE shall be governed by the law ap-
plicable to public limited-liability companies in the Member State in which the SE
establishes its registered office.

2. The registration of an SE shall be publicised in accordance with Article 13.
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Article 16

1. An SE shall acquire legal personality on the date on which it is registered in the
register referred to in Article 12.

2. If acts have been performed in an SE’s name before its registration in accordance
with Article 12 and the SE does not assume the obligations arising out of such acts
after its registration, the natural persons, companies, firms or other legal entities
which performed those acts shall be jointly and severally liable therefor, without
limit, in the absence of agreement to the contrary.

SECTION 2

Formation by merger

Article 17

1. An SE may be formed by means of a merger in accordance with Article 2(1).
2. Such a merger may be carried out in accordance with:

a) the procedure for merger by acquisition laid down in Article 3(1) of the third
Council Directive (78/855/EEC) of 9 October 1978 based on Article 54(3)(g) of
the Treaty concerning mergers of public limited-liability companies(7) or

b) the procedure for merger by the formation of a new company laid down in Ar-
ticle 4(1) of the said Directive.

In the case of a merger by acquisition, the acquiring company shall
take the form of an SE when the merger takes place. In the case of a merg-
er by the formation of a new company, the SE shall be the newly formed
company.

Article 18

For matters not covered by this section or, where a matter is partly covered by it, for
aspects not covered by it, each company involved in the formation of an SE by merger
shall be governed by the provisions of the law of the Member State to which it is subject
that apply to mergers of public limited-liability companies in accordance with Directive
78/855/EEC.

Article 19

The laws of a Member State may provide that a company governed by the law of that
Member State may not take part in the formation of an SE by merger if any of that Mem-
ber State’s competent authorities opposes it before the issue of the certificate referred to
in Article 25(2).

Such opposition may be based only on grounds of public interest. Review by a judicial
authority shall be possible.

Article 20

1. The management or administrative organs of merging companies shall draw up
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2.

draft terms of merger. The draft terms of merger shall include the following par-

ticulars:

a) the name and registered office of each of the merging companies together with
those proposed for the SE;

b) the share-exchange ratio and the amount of any compensation;

¢) the terms for the allotment of shares in the SE;

d) the date from which the holding of shares in the SE will entitle the holders to
share in profits and any special conditions affecting that entitlement;

e) the date from which the transactions of the merging companies will be treated
for accounting purposes as being those of the SE;

f) the rights conferred by the SE on the holders of shares to which special rights
are attached and on the holders of securities other than shares, or the measures
proposed concerning them;

g) any special advantage granted to the experts who examine the draft terms of
merger or to members of the administrative, management, supervisory or con-
trolling organs of the merging companies;

h) the statutes of the SE;

i) information on the procedures by which arrangements for employee involve-
ment are determined pursuant to Directive 2001/86/EC.

The merging companies may include further items in the draft terms of merger.

Article 21

For each of the merging companies and subject to the additional requirements im-
posed by the Member State to which the company concerned is subject, the following
particulars shall be published in the national gazette of that Member State:

a)
b)

d)

e)

the type, name and registered office of every merging company;

the register in which the documents referred to in Article 3(2) of Directive 68/151/
EEC are filed in respect of each merging company, and the number of the entry in
that register;

an indication of the arrangements made in accordance with Article 24 for the ex-
ercise of the rights of the creditors of the company in question and the address at
which complete information on those arrangements may be obtained free of charge;
an indication of the arrangements made in accordance with Article 24 for the ex-
ercise of the rights of minority shareholders of the company in question and the
address at which complete information on those arrangements may be obtained
free of charge;

the name and registered office proposed for the SE.

Article 22

As an alternative to experts operating on behalf of each of the merging companies,
one or more independent experts as defined in Article 10 of Directive 78/855/EEC, ap-
pointed for those purposes at the joint request of the companies by a judicial or ad-
ministrative authority in the Member State of one of the merging companies or of the
proposed SE, may examine the draft terms of merger and draw up a single report to all
the shareholders.

The experts shall have the right to request from each of the merging companies any
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information they consider necessary to enable them to complete their function.

Article 23

1. The general meeting of each of the merging companies shall approve the draft terms
of merger.

2. Employee involvement in the SE shall be decided pursuant to Directive 2001/86/EC.
The general meetings of each of the merging companies may reserve the right to
make registration of the SE conditional upon its express ratification of the arrange-
ments so decided.

Article 24

1. The law of the Member State governing each merging company shall apply as in
the case of a merger of public limited-liability companies, taking into account the
cross-border nature of the merger, with regard to the protection of the interests of:
a) creditors of the merging companies;

b) holders of bonds of the merging companies;
¢) holders of securities, other than shares, which carry special rights in the merg-
ing companies.

2. A Member State may, in the case of the merging companies governed by its law,
adopt provisions designed to ensure appropriate protection for minority sharehold-
ers who have opposed the merger.

Article 25

1. The legality of a merger shall be scrutinised, as regards the part of the procedure
concerning each merging company, in accordance with the law on mergers of pub-
lic limited-liability companies of the Member State to which the merging company
is subject.

2. In each Member State concerned the court, notary or other competent authority
shall issue a certificate conclusively attesting to the completion of the pre-merger
acts and formalities.

3. If the law of a Member State to which a merging company is subject provides for a
procedure to scrutinise and amend the share-exchange ratio, or a procedure to com-
pensate minority shareholders, without preventing the registration of the merger,
such procedures shall only apply if the other merging companies situated in Mem-
ber States which do not provide for such procedure explicitly accept, when approv-
ing the draft terms of the merger in accordance with Article 23(1), the possibility
for the shareholders of that merging company to have recourse to such procedure.
In such cases, the court, notary or other competent authorities may issue the certif-
icate referred to in paragraph 2 even if such a procedure has been commenced. The
certificate must, however, indicate that the procedure is pending. The decision in
the procedure shall be binding on the acquiring company and all its shareholders.

Article 26

1. The legality of a merger shall be scrutinised, as regards the part of the procedure
concerning the completion of the merger and the formation of the SE, by the court,
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notary or other authority competent in the Member State of the proposed registered
office of the SE to scrutinise that aspect of the legality of mergers of public limit-
ed-liability companies.

2. To that end each merging company shall submit to the competent authority the
certificate referred to in Article 25(2) within six months of its issue together with a
copy of the draft terms of merger approved by that company.

3. The authority referred to in paragraph 1 shall in particular ensure that the merging
companies have approved draft terms of merger in the same terms and that ar-
rangements for employee involvement have been determined pursuant to Directive
2001/86/EC.

4. That authority shall also satisty itself that the SE has been formed in accordance
with the requirements of the law of the Member State in which it has its registered
office in accordance with Article 15.

Article 27

1. A merger and the simultaneous formation of an SE shall take effect on the date on
which the SE is registered in accordance with Article 12.

2. The SE may not be registered until the formalities provided for in Articles 25 and
26 have been completed.

Article 28

For each of the merging companies the completion of the merger shall be publicised
as laid down by the law of each Member State in accordance with Article 3 of Directive
68/151/EEC.

Article 29

1. A merger carried out as laid down in Article 17(2)(a) shall have the following conse-
quences ipso jure and simultaneously:

a) all the assets and liabilities of each company being acquired are transferred to
the acquiring companys;

b) the shareholders of the company being acquired become shareholders of the ac-
quiring company;

c) the company being acquired ceases to exist;

d) the acquiring company adopts the form of an SE.

2. A merger carried out as laid down in Article 17(2)(b) shall have the following con-
sequences ipso jure and simultaneously:

a) (a) all the assets and liabilities of the merging companies are transferred to the
SE;

b) (b) the shareholders of the merging companies become shareholders of the SE;

¢) (c) the merging companies cease to exist.

3. Where, in the case of a merger of public limited-liability companies, the law of a
Member State requires the completion of any special formalities before the transfer
of certain assets, rights and obligations by the merging companies becomes effec-
tive against third parties, those formalities shall apply and shall be carried out ei-
ther by the merging companies or by the SE following its registration.
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4. The rights and obligations of the participating companies on terms and conditions
of employment arising from national law, practice and individual employment con-
tracts or employment relationships and existing at the date of the registration shall,
by reason of such registration be transferred to the SE upon its registration.

Article 30

A merger as provided for in Article 2(1) may not be declared null and void once the SE
has been registered.

The absence of scrutiny of the legality of the merger pursuant to Articles 25 and 26
may be included among the grounds for the winding-up of the SE.

Article 31

1. Where a merger within the meaning of Article 17(2)(a) is carried out by a compa-
ny which holds all the shares and other securities conferring the right to vote at
general meetings of another company, neither Article 20(1)(b), (c) and (d), Article
29(1)(b) nor Article 22 shall apply. National law governing each merging company
and mergers of public limited-liability companies in accordance with Article 24 of
Directive 78/855/EEC shall nevertheless apply.

2. Where a merger by acquisition is carried out by a company which holds 90 % or
more but not all of the shares and other securities conferring the right to vote at
general meetings of another company, reports by the management or administra-
tive body, reports by an independent expert or experts and the documents neces-
sary for scrutiny shall be required only to the extent that the national law governing
either the acquiring company or the company being acquired so requires.

Member States may, however, provide that this paragraph may apply where a company

holds shares conferring 90 % or more but not all of the voting rights.

Section 3
Formation of a holding SE

Article 32

1. A holding SE may be formed in accordance with Article 2(2).

A company promoting the formation of a holding SE in accordance with Article 2(2)
shall continue to exist.

2. The management or administrative organs of the companies which promote such
an operation shall draw up, in the same terms, draft terms for the formation of the
holding SE. The draft terms shall include a report explaining and justifying the le-
gal and economic aspects of the formation and indicating the implications for the
shareholders and for the employees of the adoption of the form of a holding SE. The
draft terms shall also set out the particulars provided for in Article 20(1)(a), (b), (c),
(f), (g), (h) and (i) and shall fix the minimum proportion of the shares in each of the
companies promoting the operation which the shareholders must contribute to the
formation of the holding SE. That proportion shall be shares conferring more than
50 % of the permanent voting rights.
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3.

6.

For each of the companies promoting the operation, the draft terms for the forma-
tion of the holding SE shall be publicised in the manner laid down in each Member
State’s national law in accordance with Article 3 of Directive 68/151/EEC at least
one month before the date of the general meeting called to decide thereon.

One or more experts independent of the companies promoting the operation, ap-
pointed or approved by a judicial or administrative authority in the Member State
to which each company is subject in accordance with national provisions adopted
in implementation of Directive 78/855/EEC, shall examine the draft terms of for-
mation drawn up in accordance with paragraph 2 and draw up a written report for
the shareholders of each company. By agreement between the companies promot-
ing the operation, a single written report may be drawn up for the shareholders of
all the companies by one or more independent experts, appointed or approved by a
judicial or administrative authority in the Member State to which one of the com-
panies promoting the operation or the proposed SE is subject in accordance with
national provisions adopted in implementation of Directive 78/855/EEC.

The report shall indicate any particular difficulties of valuation and state whether
the proposed share-exchange ratio is fair and reasonable, indicating the methods
used to arrive at it and whether such methods are adequate in the case in question.
The general meeting of each company promoting the operation shall approve the
draft terms of formation of the holding SE.

Employee involvement in the holding SE shall be decided pursuant to Directive
2001/86/EC. The general meetings of each company promoting the operation may re-
serve the right to make registration of the holding SE conditional upon its express ratifi-
cation of the arrangements so decided.

7.

1.

These provisions shall apply mutatis mutandis to private limited-liability compa-
nies.

Article 33

The shareholders of the companies promoting such an operation shall have a period
of three months in which to inform the promoting companies whether they intend
to contribute their shares to the formation of the holding SE. That period shall be-
gin on the date upon which the terms for the formation of the holding SE have been
finally determined in accordance with Article 32.

The holding SE shall be formed only if, within the period referred to in paragraph 1,
the shareholders of the companies promoting the operation have assigned the min-
imum proportion of shares in each company in accordance with the draft terms of
formation and if all the other conditions are fulfilled.

If the conditions for the formation of the holding SE are all fulfilled in accordance
with paragraph 2, that fact shall, in respect of each of the promoting companies,
be publicised in the manner laid down in the national law governing each of those
companies adopted in implementation of Article 3 of Directive 68/151/EEC.

Shareholders of the companies promoting the operation who have not indicated
whether they intend to make their shares available to the promoting companies for the
purpose of forming the holding SE within the period referred to in paragraph 1 shall
have a further month in which to do so.

4.

Shareholders who have contributed their securities to the formation of the SE shall
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receive shares in the holding SE.

5. The holding SE may not be registered until it is shown that the formalities referred
to in Article 32 have been completed and that the conditions referred to in para-
graph 2 have been fulfilled.

Article 34

A Member State may, in the case of companies promoting such an operation, adopt
provisions designed to ensure protection for minority shareholders who oppose the op-
eration, creditors and employees.

SECTION 4

Formation of a subsidiary SE

Article 35
An SE may be formed in accordance with Article 2(3).

Article 36

Companies, firms and other legal entities participating in such an operation shall be
subject to the provisions governing their participation in the formation of a subsidiary in
the form of a public limited-liability company under national law.

SECTION 5

Conversion of an existing public limited-liability company into an SE

Article 37

1. An SE may be formed in accordance with Article 2(4).

2. Without prejudice to Article 12 the conversion of a public limited-liability company
into an SE shall not result in the winding up of the company or in the creation of a
new legal person.

3. The registered office may not be transferred from one Member State to another pur-
suant to Article 8 at the same time as the conversion is effected.

4. The management or administrative organ of the company in question shall draw
up draft terms of conversion and a report explaining and justifying the legal and
economic aspects of the conversion and indicating the implications for the share-
holders and for the employees of the adoption of the form of an SE.

5. The draft terms of conversion shall be publicised in the manner laid down in each
Member State’s law in accordance with Article 3 of Directive 68/151/EEC at least
one month before the general meeting called upon to decide thereon.

6. Before the general meeting referred to in paragraph 7 one or more independent
experts appointed or approved, in accordance with the national provisions adopted
in implementation of Article 10 of Directive 78/855/EEC, by a judicial or adminis-
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trative authority in the Member State to which the company being converted into
an SE is subject shall certify in compliance with Directive 77/91/EEC(8) mutatis
mutandis that the company has net assets at least equivalent to its capital plus those
reserves which must not be distributed under the law or the Statutes.

7. 'The general meeting of the company in question shall approve the draft terms of
conversion together with the statutes of the SE. The decision of the general meeting
shall be passed as laid down in the provisions of national law adopted in implemen-
tation of Article 7 of Directive 78/855/EEC.

8. Member States may condition a conversion to a favourable vote of a qualified ma-
jority or unanimity in the organ of the company to be converted within which
employee participation is organised.

9. The rights and obligations of the company to be converted on terms and conditions
of employment arising from national law, practice and individual employment con-
tracts or employment relationships and existing at the date of the registration shall,
by reason of such registration be transferred to the SE.

TITLE III

STRUCTURE OF THE SE

Article 38

Under the conditions laid down by this Regulation an SE shall comprise:
a) a general meeting of shareholders and
b) either a supervisory organ and a management organ (two-tier system) or an ad-
ministrative organ (one-tier system) depending on the form adopted in the statutes.

SECTION 1

Two-tier system

Article 39

1. The management organ shall be responsible for managing the SE. A Member State
may provide that a managing director or managing directors shall be responsible
for the current management under the same conditions as for public limited-liabili-
ty companies that have registered offices within that Member State’s territory.

2. The member or members of the management organ shall be appointed and removed
by the supervisory organ.

A Member State may, however, require or permit the statutes to provide that the mem-
ber or members of the management organ shall be appointed and removed by the general
meeting under the same conditions as for public limited-liability companies that have
registered offices within its territory.

3. No person may at the same time be a member of both the management organ and
the supervisory organ of the same SE. The supervisory organ may, however, nomi-
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nate one of its members to act as a member of the management organ in the event of
a vacancy. During such a period the functions of the person concerned as a member
of the supervisory organ shall be suspended. A Member State may impose a time
limit on such a period.

4. The number of members of the management organ or the rules for determining it
shall be laid down in the SE’s statutes. A Member State may, however, fix a mini-
mum and/or a maximum number.

5. Where no provision is made for a two-tier system in relation to public limited-li-
ability companies with registered offices within its territory, a Member State may
adopt the appropriate measures in relation to SEs.

Article 40

1. The supervisory organ shall supervise the work of the management organ. It may
not itself exercise the power to manage the SE.

2. The members of the supervisory organ shall be appointed by the general meeting.
The members of the first supervisory organ may, however, be appointed by the stat-
utes. This shall apply without prejudice to Article 47(4) or to any employee partici-
pation arrangements determined pursuant to Directive 2001/86/EC.

3. The number of members of the supervisory organ or the rules for determining it
shall be laid down in the statutes. A Member State may, however, stipulate the num-
ber of members of the supervisory organ for SEs registered within its territory or a
minimum and/or a maximum number.

Article 41

1. The management organ shall report to the supervisory organ at least once every
three months on the progress and foreseeable development of the SE’s business.

2. In addition to the regular information referred to in paragraph 1, the management
organ shall promptly pass the supervisory organ any information on events likely
to have an appreciable effect on the SE.

3. The supervisory organ may require the management organ to provide information
of any kind which it needs to exercise supervision in accordance with Article 40(1).
A Member State may provide that each member of the supervisory organ also be
entitled to this facility.

4. The supervisory organ may undertake or arrange for any investigations necessary
for the performance of its duties.

5. Each member of the supervisory organ shall be entitled to examine all information
submitted to it.

Article 42

The supervisory organ shall elect a chairman from among its members. If half of the
members are appointed by employees, only a member appointed by the general meeting
of shareholders may be elected chairman.

SECTION 2
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The one-tier system

Article 43

1. The administrative organ shall manage the SE. A Member State may provide that
a managing director or managing directors shall be responsible for the day-to-day
management under the same conditions as for public limited-liability companies
that have registered offices within that Member State’s territory.

2. The number of members of the administrative organ or the rules for determining
it shall be laid down in the SE’s statutes. A Member State may, however, set a mini-
mum and, where necessary, a maximum number of members.

3. The administrative organ shall, however, consist of at least three members where
employee participation is regulated in accordance with Directive 2001/86/EC.

4. The member or members of the administrative organ shall be appointed by the gen-
eral meeting. The members of the first administrative organ may, however, be ap-
pointed by the statutes. This shall apply without prejudice to Article 47(4) or to any
employee participation arrangements determined pursuant to Directive 2001/86/
EC.

5. Where no provision is made for a one-tier system in relation to public limited-liabil-
ity companies with registered offices within its territory, a Member State may adopt
the appropriate measures in relation to SEs.

Article 44

1. The administrative organ shall meet at least once every three months at intervals
laid down by the statutes to discuss the progress and foreseeable development of the
SE’s business.

2. Each member of the administrative organ shall be entitled to examine all informa-
tion submitted to it.

Article 45

The administrative organ shall elect a chairman from among its members. If half of
the members are appointed by employees, only a member appointed by the general meet-
ing of shareholders may be elected chairman.

SECTION 3

Rules common to the one-tier and two-tier systems

Article 46

1. Members of company organs shall be appointed for a period laid down in the stat-
utes not exceeding six years.

2. Subject to any restrictions laid down in the statutes, members may be reappointed
once or more than once for the period determined in accordance with paragraph 1.
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Article 47

1. An SE’s statutes may permit a company or other legal entity to be a member of one
of its organs, provided that the law applicable to public limited-liability companies
in the Member State in which the SE’s registered office is situated does not provide
otherwise.

That company or other legal entity shall designate a natural person to exercise its
functions on the organ in question.

2. No person may be a member of any SE organ or a representative of a member within
the meaning of paragraph 1 who:

a) is disqualified, under the law of the Member State in which the SE’s registered
office is situated, from serving on the corresponding organ of a public limited-li-
ability company governed by the law of that Member State, or

b) is disqualified from serving on the corresponding organ of a public limited-li-
ability company governed by the law of a Member State owing to a judicial or
administrative decision delivered in a Member State.

3. An SE’s statutes may, in accordance with the law applicable to public limited-liabil-
ity companies in the Member State in which the SE’s registered office is situated, lay
down special conditions of eligibility for members representing the shareholders.

4. This Regulation shall not affect national law permitting a minority of shareholders
or other persons or authorities to appoint some of the members of a company organ.

Article 48

1. An SE’s statutes shall list the categories of transactions which require authorisation
of the management organ by the supervisory organ in the two-tier system or an
express decision by the administrative organ in the one-tier system.

A Member State may, however, provide that in the two-tier system the supervisory
organ may itself make certain categories of transactions subject to authorisation.

2. 2. A Member State may determine the categories of transactions which must at least
be indicated in the statutes of SEs registered within its territory.

Article 49

The members of an SE’s organs shall be under a duty, even after they have ceased
to hold office, not to divulge any information which they have concerning the SE the
disclosure of which might be prejudicial to the company’s interests, except where such
disclosure is required or permitted under national law provisions applicable to public
limited-liability companies or is in the public interest.

Article 50

1. Unless otherwise provided by this Regulation or the statutes, the internal rules re-
lating to quorums and decision-taking in SE organs shall be as follows:
a) quorum: at least half of the members must be present or represented;
b) decision-taking: a majority of the members present or represented.

2. Where there is no relevant provision in the statutes, the chairman of each organ
shall have a casting vote in the event of a tie. There shall be no provision to the
contrary in the statutes, however, where half of the supervisory organ consists of
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employees’ representatives.

3. Where employee participation is provided for in accordance with Directive 2001/86/
EC, a Member State may provide that the supervisory organ’s quorum and deci-
sion-making shall, by way of derogation from the provisions referred to in para-
graphs 1 and 2, be subject to the rules applicable, under the same conditions, to
public limited-liability companies governed by the law of the Member State con-
cerned.

Article 51

Members of an SE’s management, supervisory and administrative organs shall be li-
able, in accordance with the provisions applicable to public limited-liability companies
in the Member State in which the SE’s registered office is situated, for loss or damage
sustained by the SE following any breach on their part of the legal, statutory or other
obligations inherent in their duties.

SECTION 4

General meeting

Article 52

The general meeting shall decide on matters for which it is given sole responsibility by:
a) this Regulation or
b) the legislation of the Member State in which the SE’s registered office is situated
adopted in implementation of Directive 2001/86/EC.

Furthermore, the general meeting shall decide on matters for which responsibility is
given to the general meeting of a public limited-liability company governed by the law of
the Member State in which the SE’s registered office is situated, either by the law of that
Member State or by the SE’s statutes in accordance with that law.

Article 53

Without prejudice to the rules laid down in this section, the organisation and con-
duct of general meetings together with voting procedures shall be governed by the law
applicable to public limited-liability companies in the Member State in which the SE’s
registered office is situated.

Article 54

1. An SE shall hold a general meeting at least once each calendar year, within six
months of the end of its financial year, unless the law of the Member State in which
the SE’s registered office is situated applicable to public limited-liability companies
carrying on the same type of activity as the SE provides for more frequent meetings.
A Member State may, however, provide that the first general meeting may be held at
any time in the 18 months following an SE’s incorporation.

2. General meetings may be convened at any time by the management organ, the ad-
ministrative organ, the supervisory organ or any other organ or competent author-
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ity in accordance with the national law applicable to public limited-liability compa-
nies in the Member State in which the SE’s registered office is situated.

Article 55

1. One or more shareholders who together hold at least 10 % of an SE’s subscribed cap-
ital may request the SE to convene a general meeting and draw up the agenda there-
for; the SE’s statutes or national legislation may provide for a smaller proportion
under the same conditions as those applicable to public limited-liability companies.

2. The request that a general meeting be convened shall state the items to be put on
the agenda.

3. If, following a request made under paragraph 1, a general meeting is not held in due
time and, in any event, within two months, the competent judicial or administra-
tive authority within the jurisdiction of which the SE’s registered office is situated
may order that a general meeting be convened within a given period or authorise
either the shareholders who have requested it or their representatives to convene a
general meeting. This shall be without prejudice to any national provisions which
allow the shareholders themselves to convene general meetings.

Article 56

One or more shareholders who together hold at least 10 % of an SE’s subscribed cap-
ital may request that one or more additional items be put on the agenda of any general
meeting. The procedures and time limits applicable to such requests shall be laid down
by the national law of the Member State in which the SE’s registered office is situated or,
failing that, by the SE’s statutes. The above proportion may be reduced by the statutes or
by the law of the Member State in which the SE’s registered office is situated under the
same conditions as are applicable to public limited-liability companies.

Article 57

Save where this Regulation or, failing that, the law applicable to public limited-liability
companies in the Member State in which an SE’s registered office is situated requires a
larger majority, the general meeting’s decisions shall be taken by a majority of the votes
validly cast.

Article 58

The votes cast shall not include votes attaching to shares in respect of which the share-
holder has not taken part in the vote or has abstained or has returned a blank or spoilt
ballot paper.

Article 59

1. Amendment of an SE’s statutes shall require a decision by the general meeting taken
by a majority which may not be less than two thirds of the votes cast, unless the law
applicable to public limited-liability companies in the Member State in which an
SE’s registered office is situated requires or permits a larger majority.

2. A Member State may, however, provide that where at least half of an SE’s subscribed
capital is represented, a simple majority of the votes referred to in paragraph 1 shall
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suffice.
3. Amendments to an SE’s statutes shall be publicised in accordance with Article 13.

Article 60

1. Where an SE has two or more classes of shares, every decision by the general meet-
ing shall be subject to a separate vote by each class of shareholders whose class
rights are affected thereby.

2. Where a decision by the general meeting requires the majority of votes specified in
Article 59(1) or (2), that majority shall also be required for the separate vote by each
class of shareholders whose class rights are affected by the decision.

TITLE IV

ANNUAL ACCOUNTS AND CONSOLIDATED ACCOUNTS

Article 61

Subject to Article 62 an SE shall be governed by the rules applicable to public limit-
ed-liability companies under the law of the Member State in which its registered office
is situated as regards the preparation of its annual and, where appropriate, consolidated
accounts including the accompanying annual report and the auditing and publication of
those accounts.

Article 62

1. An SE which is a credit or financial institution shall be governed by the rules laid
down in the national law of the Member State in which its registered office is situat-
ed in implementation of Directive 2000/12/EC of the European Parliament and of
the Council of 20 March 2000 relating to the taking up and pursuit of the business
of credit institutions(9) as regards the preparation of its annual and, where appro-
priate, consolidated accounts, including the accompanying annual report and the
auditing and publication of those accounts.

2. An SE which is an insurance undertaking shall be governed by the rules laid down
in the national law of the Member State in which its registered office is situated in
implementation of Council Directive 91/674/EEC of 19 December 1991 on the an-
nual accounts and consolidated accounts of insurance undertakings(10) as regards
the preparation of its annual and, where appropriate, consolidated accounts includ-
ing the accompanying annual report and the auditing and publication of those ac-
counts.

TITLEV

WINDING UP, LIQUIDATION, INSOLVENCY AND CESSATION OF PAY-
MENTS
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Article 63

As regards winding up, liquidation, insolvency, cessation of payments and similar
procedures, an SE shall be governed by the legal provisions which would apply to a pub-
lic limited-liability company formed in accordance with the law of the Member State in
which its registered office is situated, including provisions relating to decision-making
by the general meeting.

Article 64

1. When an SE no longer complies with the requirement laid down in Article 7, the
Member State in which the SE’s registered office is situated shall take appropriate
measures to oblige the SE to regularise its position within a specified period either:
a) by re-establishing its head office in the Member State in which its registered

office is situated or
b) by transferring the registered office by means of the procedure laid down in
Article 8.

2. The Member State in which the SE’s registered office is situated shall put in place
the measures necessary to ensure that an SE which fails to regularise its position in
accordance with paragraph 1 is liquidated.

3. The Member State in which the SE’s registered office is situated shall set up a judicial
remedy with regard to any established infringement of Article 7. That remedy shall
have a suspensory effect on the procedures laid down in paragraphs 1 and 2.

4. Where it is established on the initiative of either the authorities or any interest-
ed party that an SE has its head office within the territory of a Member State in
breach of Article 7, the authorities of that Member State shall immediately inform
the Member State in which the SE’s registered office is situated.

Article 65

Without prejudice to provisions of national law requiring additional publication, the
initiation and termination of winding up, liquidation, insolvency or cessation of pay-
ment procedures and any decision to continue operating shall be publicised in accord-
ance with Article 13.

Article 66

1. An SE may be converted into a public limited-liability company governed by the law
of the Member State in which its registered office is situated. No decision on conver-
sion may be taken before two years have elapsed since its registration or before the
first two sets of annual accounts have been approved.

2. The conversion of an SE into a public limited-liability company shall not result in
the winding up of the company or in the creation of a new legal person.

3. The management or administrative organ of the SE shall draw up draft terms of
conversion and a report explaining and justifying the legal and economic aspects of
the conversion and indicating the implications of the adoption of the public limit-
ed-liability company for the shareholders and for the employees.

4. The draft terms of conversion shall be publicised in the manner laid down in each
Member State’s law in accordance with Article 3 of Directive 68/151/EEC at least
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one month before the general meeting called to decide thereon.

5. Before the general meeting referred to in paragraph 6, one or more independent
experts appointed or approved, in accordance with the national provisions adopted
in implementation of Article 10 of Directive 78/855/EEC, by a judicial or adminis-
trative authority in the Member State to which the SE being converted into a public
limited-liability company is subject shall certify that the company has assets at least
equivalent to its capital.

6. The general meeting of the SE shall approve the draft terms of conversion together
with the statutes of the public limited-liability company. The decision of the general
meeting shall be passed as laid down in the provisions of national law adopted in
implementation of Article 7 of Directive 78/855/EEC.

TITLE VI

ADDITIONAL AND TRANSITIONAL PROVISIONS

Article 67

1. If and so long as the third phase of economic and monetary union (EMU) does
not apply to it each Member State may make SEs with registered offices within its
territory subject to the same provisions as apply to public limited-liability compa-
nies covered by its legislation as regards the expression of their capital. An SE may,
in any case, express its capital in euro as well. In that event the national currency/
euro conversion rate shall be that for the last day of the month preceding that of the
formation of the SE.

2. If and so long as the third phase of EMU does not apply to the Member State in
which an SE has its registered office, the SE may, however, prepare and publish its
annual and, where appropriate, consolidated accounts in euro. The Member State
may require that the SE’s annual and, where appropriate, consolidated accounts
be prepared and published in the national currency under the same conditions as
those laid down for public limited-liability companies governed by the law of that
Member State. This shall not prejudge the additional possibility for an SE of pub-
lishing its annual and, where appropriate, consolidated accounts in euro in accord-
ance with Council Directive 90/604/EEC of 8 November 1990 amending Directive
78/60/EEC on annual accounts and Directive 83/349/EEC on consolidated accounts
as concerns the exemptions for small and medium-sized companies and the publi-
cation of accounts in ecu(11).

TITLE VII

FINAL PROVISIONS

Article 68

1. The Member States shall make such provision as is appropriate to ensure the effec-
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tive application of this Regulation.

2. Each Member State shall designate the competent authorities within the meaning
of Articles 8, 25, 26, 54, 55 and 64. It shall inform the Commission and the other
Member States accordingly.

Article 69

Five years at the latest after the entry into force of this Regulation, the Commission
shall forward to the Council and the European Parliament a report on the application of
the Regulation and proposals for amendments, where appropriate. The report shall, in
particular, analyse the appropriateness of:

a) allowing the location of an SE’s head office and registered office in different Member
States;

b) broadening the concept of merger in Article 17(2) in order to admit also other types
of merger than those defined in Articles 3(1) and 4(1) of Directive 78/855/EEC;

¢) revising the jurisdiction clause in Article 8(16) in the light of any provision which
may have been inserted in the 1968 Brussels Convention or in any text adopted by
Member States or by the Council to replace such Convention;

d) allowing provisions in the statutes of an SE adopted by a Member State in execution
of authorisations given to the Member States by this Regulation or laws adopted to
ensure the effective application of this Regulation in respect to the SE which deviate
from or are complementary to these laws, even when such provisions would not be
authorised in the statutes of a public limited-liability company having its registered
office in the Member State.

Article 70

This Regulation shall enter into force on 8 October 2004.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Luxembourg, 8 October 2001.

For the Council

The President

L. Onkelinx
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ANNEX1

PUBLIC LIMITED-LIABILITY COMPANIES REFERRED TO IN ARTICLE 2(1)

BELGIUM:
DENMARK:
GERMANY:
GREECE:
SPAIN:
FRANCE:
IRELAND:

ITALY:
LUXEMBOURG:
NETHERLANDS:
AUSTRIA:
PORTUGAL:
FINLAND:

SWEDEN:

UNITED KINGDOM:

la société anonyme//de naamloze vennootschap
aktieselskaber

die Aktiengesellschaft

avvoupn etatpia

la sociedad anénima

la société anonyme

public companies limited by shares

public companies limited by guarantee having a share capital
societa per azioni

la société anonyme

de naamloze vennootschap

die Aktiengesellschaft

a sociedade an6nima de responsabilidade limitada

julkinen osakeyhti6//publikt aktiebolag

publikt aktiebolag

public companies limited by shares public companies limited
by guarantee having a share capital

ANNEXII

PUBLIC AND PRIVATE LIMITED-LIABILITY COMPANIES REFERRED TO IN

BELGIUM:

DENMARK:

GERMANY:

GREECE:

SPAIN:

FRANCE:

IRELAND:

ITALY:

ARTICLE 2(2)

la société anonyme//de naamloze vennootschap, la société
privée a responsabilité limitée//besloten vennootschap met be-
perkte aansprakelijkheid

aktieselskaber, anpartselskaber

die Aktiengesellschatft,

die Gesellschaft mit beschrankter Haftung

avvoupn etatpia

eTalpio meploplopévng evfvvng

la sociedad andénima,

la sociedad de responsabilidad limitada

la société anonyme,

la société a responsabilité limitée

public companies limited by shares,

public companies limited by guarantee having a share capital,
private companies limited by shares,

private companies limited by guarantee having a share capital
societa per azioni,

societa a responsabilita limitata
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LUXEMBOURG:

NETHERLANDS:

AUSTRIA:

PORTUGAL:

FINLAND:

SWEDEN:
UNITED KINGDOM:

la société anonyme,

la société a responsabilité limitée

de naamloze vennootschap,

de besloten vennootschap met beperkte aansprakelijkheid

die Aktiengesellschatft,

die Gesellschaft mit beschrankter Haftung

a sociedade an6nima de responsabilidade limitada,

a sociedade por quotas de responsabilidade limitada
osakeyhtio

aktiebolag

aktiebolag

public companies limited by shares,

public companies limited by guarantee having a share capital,
private companies limited by shares,

private companies limited by guarantee having a share capital
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